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In tutelis, ſocietatibus, fiduciis, mandatis, rebus emptis- 
venditis, conductis-locatis, quibus vitæ ſocietas continetur, 


magni eſt judicis ſtatuere, (præſertim cùm in pleriſque ſint 
judicia contraria) guid quemgque cuique præſtare oporteat. 
Q. Sc&vorLa, apud Cic, de Offic. lib. III. 
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AN 
R 
ON THE 


LAW OF BAILMENTS. 


H lately had occaſion to examine 


with ſome attention the nature and properties 
of that contract, which lawyers call BaiLMEnT, 
or, A delivery of goods on a condition, expreſſed or 
implied, that they ſhall be reſtored by the bailee to 
the bailor, or according to his directions, as ſoon as 
the purpoſe, for which they were bailed, ſhall be 
anſwered, I could not but obſerve with ſurpriſe, 
that a title in our ENGLISH law, which ſeems the 
molt generally intereſting, ſhould be the leaſt ge- 
nerally underſtood, and the leaſt preciſely aſcer- 
tained, Hundreds and thouſands of men paſs 
through life, without knowing, or caring to 
know, any of the numberleſs niceties, which 


attend our abſtruſe, though elegant, ſyſtem of 
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real property, and without being at all acquainted 
with that exquiſite logick, on which our rules 
of ſpecial pleading are founded; but there is 
hardly a man of any age or ſtation, who does 
not every werk and almoſt every day contract 
the obligations or acquire the rights of a hirer 
or a /etter to hire, of a borrower or a lender, of a 


 depoſitary or a perſon depoſiting, of a commiſſioner 


or an employer, of a receiver or a giver, in pledge; 
and what can be more abſurd, as well as more 
dangerous, than frequently to be bound by du- 


ties, without knowing the nature or extent of 


them, and to enjoy rights, of which we have no 
juſt idea? Nor mult it ever be forgotten, that 
the contracts above-mentioned are among the 
principal ſprings and wheels of civil ſociety; 
that, if a want of mutual confidence, or any 
other cauſe, were to weaken them or obſtruct 
their motion, the whole machine would inſtantly 
be diſordered or broken to pieces: preſerve 
them, and various accidents may {till deprive 
men of happineſs; but deſtroy them, and the 


whole ſpecies muſt infallibly be miſerable. It 


ſeems therefore aſtoniſhing, that ſo important 
a branch of juriſprudence ſhould have been ſo 
long and ſo ſtrangely unſettled in a great com- 
mercial country; and that, from the reign of 
ELIZABETH to the reign of ANNE, the dottrine 
of bailments ſhould have produced more contra- 
dictions and confulion, more diverſity of opi— 
nion and inconſiſtency of argument, than any 
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of BAILMENTS. 3 
other part, perhaps, of juridical learning; at 
leaſt, than any other part equally ſimple. 

Such being the caſe, I could not help imagin- 
ing, that a ſhort and perſpicuous diſcuſſion of 
this title, an expoſition of all our ancient and 
modern deciſions concerning it, an attempt to 
reconcile judgements apparently dilcordant, and 
to illuſtrate our laws by a compariſon of them 
with thoſe of other nations, together with an 
inveſtigation of their true ſpirit and reęaſon, 
would not be wholly unacceptable to the 
ſtudent of Engii/h law; eſpecially as our excel- 
lent BLacksrovnE, who of all men was beſt able 
vo throw the cleareſt light on this, as on every 
other, ſubject, has compriled the whole doctrine 
in three paragraphs, which, without affecting 
the merit of his incomparable work, we may 
ſafely pronounce the leaſt ſatisfactory part of it; 
for he repreſents lending and letting to hire, which 
are bailments by his own definition, as contracts 
of à arflinct ſpecies, he ſays nothing of employ- 
ment by commiſſion; he introduces the doctrine 
of a diſtreſs, which has an analogy to a-pawwn, 
but is not properly bailed; and, on the great 
queſtion of reſpon/ibility for neglect, he ſpeaks 
1o looſely and indeterminately, that no fixed 
ideas can be collected from his words [a]. His 
commentaries are the moſt correct and beautitu! 
outline, that ever was exhibited of any human 


[4] 2 Comm. 452, 453, 454. 
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ſcienee; but they alone will no more form a 
lawyer, than a general map of the world, how 
accurately and elegantly ſoever it may be de- 
lineated, will make a geographer : if, indeed, 
all the titles, which he profeſſed only to ſketch 
in elementary diſcourſes, were filled up with 
exactneſs and perſpicuity, Engliſhmen might hope 
at length to poſſeſs a digeſt of their laws, which 
would leave but little room for controverſy, ex- 
cept in caſes depending on their particular cir- 
cumſtances; a work, which every lover of hu- 
manity and peace muſt anxiouſly wiſh to ſee ac- 
compliſhed. The following eſſay (tor it aſpires 
to no higher name) will explain my idea of ſup- 
plying the omiſſions, whether deſigned or 1nvo- 


luntary, in the Commentaries on the Laws of 
ENGLAND. 


I propoſe to begin with treating the ſubject 


analytically, and, having traced every part of it 
up to the firſt principles of natural reaſon, 
ſhall proceed h:ftorically, to ſhow with what per- 
fect harmony thoſe principles are recogniſed 
and eſtabliſhed by other nations, eſpecially the 
Romaxs, as well as by our ENnGLisa courts, 
when their deciſions are properly underſtood 
and clearly diſtinguiſhed ; after which I ſhall 


reſume ſynthetically the whole learning of batl- 


ments, and expound ſuch rules, as, in my hum- 
ble apprehenſion, will prevent any farther per- 
plexity on this intereſting title, except in caſes 
very peculiarly circumſtanced. 

From 
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From the obligation, contained in the definition 
of bailment, to reſtore the thing bailed at a certain 
time, it follows, that the bailee mult keep it, and 
be reſponſible to the bailor, if it be loſt or damaged; 
but, as the bounds of juſtice would in molt caſes 
be trangreſſed, if he were made anſwerable for 
the loſs of it without his fault, he can only be 
obliged to keep it with a degree of care propor- 
tioned to the nature of the bailment; and the in- 
veſtigation of this degree in every particular con- 
tract is the problem, which involves the prin- 
cipal difficulty. 

There are infinite ſhades of care or diligence 
from the ſlighteſt momentary thought, or 
tranſtent glance of attention, to the molt vigi- 
lant anxiety and ſolicitude; but extremes in this 
caſe, as in moſt others, are inapplicable to prac- 


ice: the firſt extreme would teldom enable the 


bailee to perform the condition, and the ſecond 
ought not in juſtice to be demanded ; ſince it 
would be harſh and abſurd to exact the ſame 
anxious care, which the greateſt miſer takes of 
his treaſure, from every man, who borrows a 
book or a ſcal. The degrees then of care, for 
which we are ſeeking, muſt lie ſomewhere be- 
tween theſe extremes; and, by obſerving the 
different manners and characters of men, we 
may find a certain ſtandard, which will greatly 
facilitate our inquiry; for, although ſome are 
exceſſively careleſs, and others exceſſively vigi- 
lant, and ſome through life, others only at par- 
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ticular times, yet we may perceive, that e ge- 
nerality of rational men uſe nearly the ſame de- 
gree of diligence in the conduct of their oron 
affairs; and this care, therefore, which every per- 
fon of common prudence and capable of governing 
a family takes of his own concerns, 1s a proper 
meaſure of that, which would uniformly be re- 
quired in performing every contract, if there were 
not ſtrong reaſons for exacting in ſome of them 
a greater, and permitting in others a leſs, degree 
of attention. Here then we may fix a conſtant 
determinate point, on each fide of which there is 
a ſeries conſiſting of variable terms tending in- 
definitely towards the above-mentioned extremes, 
in proportion as the caſe admits of indulgence 
or demands rigour : if the conſtruction be fa- 
vourable, a degree of care Jeſs than the ſtandard 
will be ſufficient ; if rigorous, a degree mere will 
be required; and, in the firſt cate, the meaſure 
will be that care, which every man of common 
ſenſe, though abſent and inattentive, applies to 
his owa affairs; in the {econd, the meaſure 
will be that attention, which a man remarkably 
exact and thoughtful gives to the ſecuring of his 
perſonal property. 

The fixed mode or ſtandard of diligence I 
ſhall (for want of an apter epithet) invariably 
call ORDIX AR Y; although that word is equivo— 
cal, and ſometimes involves a notion of degrada- 
tion, which I mean wholly to exclude; but the 
unvaried ule of the word in one ſenſe will pre- 


vent 


ef BAILMENTS. 7 
vent the leaſt obſcurity. The degrees on each 
ſide of the ſtandard, being indeterminate, need 
not be diſtinguiſhed by any preciſe denomina- 
tion: the firſt may be called Lrss, and the 
ſecond, MORE, THAN ORDINARY diligence, 

Superlatives are exactly true in mathematicks ; 
they approach to truth in abſtract morality ; but 
in praQtice and actual life they are commonly 
falſe : they are often, indeed, uſed for mere in- 
lenſives, as the mosT d:ligent for very diligent ; 
but this is a rhetorical figurez and, as rheto- 
rick, like her ſiſter poetry, delights in fiction, 
her language ought never to be adopted in ſober 
inveltigations of truth : for this realon I would 
reject from the preſent inquiry all ſuch expreſſions 
as the utmoſt care, all poſjible, or all imaginable, 
diligence, and the like, which have been the 
cauſe of many errors in the code of ancient 
Rome, whence, as it will ſoon be demonſtrated, 
they have been introduced into our books even 
of high authority. 


Juſt in the ſame manner, there are infinite 
ſhades of default or neglect, from the ſlighteſt in- 
attention or momentary abſence of mind to the 
molt reprehenſible ſupineneſs and ſtupidity : 
theſe are the omiſſions of the before-mentioned 


degrees of diligence, and are exactly correſpon- 


dent with them. Thus the omiſſion of that 
care, which every prudent man takes of his own 


property, is the determinate point of negligence, 


on each ſide of which is a ſeries of variable 
modes 
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modes of default infinitely diminiſhing, in pro- 
portion as their oppoſite modes of care infi- 
nitcly increaſe; for the want of extremely great 
care is an extremely little fault, and the want of 
the ſlighteſt attention is ſo conſiderable a fault, 
that it almoſt changes its nature, and nearly 
becomes in theory, as it exactly does in prac- 
tice, a breach of truſt and a deviation from com- 
mon honeſty. This known, or fixed, point of 
negligence is therefore a mean between fraud 
and accident; and, as the increaſing ſeries conti- 
nually approaches to the firſt extreme, with- 
out ever becoming preciſely equal to it, until 
the laſt rerm melts into it or vaniſhes, fo the de- 
creaſing ſeries continually approximates to the 
ſecond extreme, and at length becomes nearer 
to it than any aſſignable difference: but the laſt 
terms being, as before, excluded, we muſt look 
within them for modes applicable to practice; 
and theſe we ſhall find to be the omiſſions of 
ſuch care as a man of common ſenſe, however inat- 
tentive, and of ſuch as a very cautions and vigi- 
lant man, reſpectively take of their own poſſeſſions. 

The conſtant, or fixed, mode of default 1 
likewiſe call ORDinary, not meaning by that 
epithet to diminiſh the culpability of ir, but 
wanting a more appolite word, and intending to 
uſe this word uniformly in the ſame ſenſe: of 
the two variable modes the firſt may be called 


GREATER, and the ſecond, LESS, THAN ORDI- 
NARY, 
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of BAILMENTS. 9 
#ARY; or the firſt oss, and the other, sLI OT 
neglect. 

It is obvious, that a bailee of common ho- 
neſty, if he alſo have common prudence, would 
not be more negligent than ordinary in keeps 
ing the thing bailed: ſuch negligence (as we 
before have intimated) would be a violation of 
good faith, and a proof of an intention to de- 
fraud and injure the bailor. 

It is not leſs obvious, though leſs pertinent 
to the ſubject, that infinite degrees of fraud may 
be conceived increaſing in a ſeries from the term, 
where groſs neglect ends, to a term, where poſi- 


tive crime begins; as crimes likewiſe proceed 


gradually from the lighteſt to the moſt atro- 
cious; and, in the ſame manner, there are in- 
finite degrees of accident from the limit of ex- 
tremely ſight neglect to a force irre/i/tible by 
any human power, Law, as a practical ſcience, 
cannot take notice of melting lines, nice diſ- 
criminations, and evaneſcent quantities; but it 
does not follow, that neglect, deceit, and accident, 
are to be conſidered as indiviſible points, and 
that uo degrees whatever on either ſide of the 
ſtandard are admiſſible in legal diſquiſitions. 
Having diſcovered the ſeveral modes of dili- 
gence, which may juſtly be demanded of con- 
tracting parties, let us inquire in what particular 
caſes a bailee is by natural law bound to uſe 


them, or to be anſwerable for the omiſſion of 
them. 


8 When 
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When the contract is reciprocally beneficial 10 
both parties, the obligation hangs in an even ba- 
lance; and there can be no reaſun to recede 
from the ſtandard : nothing more, therefore, 
ought in that caſe to be required than ordinary 
diligence, and the bailee ſhould be reſponſible 
for no more than ordinary negle ; but it is very 
different, both in reaſon and policy, when one 
only of the contracting parties derives advan- 
tage from the contract. 

If the bailor only receive benefit or conveni- 
ence from the bailment, it would be hard and 
unjuſt to require any particular trouble from the 
bailee, who ought not to be moleſted unneceſſarily 
tor his obliging conduct: if more, therefore, 
than good faith were exacted from ſuch a perſon, 
that 1s, if he were to be made anſwerable for 
leis than gro/s neglect, few men after one or 
two examples, would accept goods on ſuch 
terms, and focial comfort would be proportion- 


ably impaired. 


On the other hand; when the bazilee alone is 
benefited or accommodated by his contract, it 
is not only reaſonable, that he, who receives the 
venefit, ſhould bear the burden, but, if he were 
not obliged to be more than ordinarily careful, 
and bound to anſwer even for flight neglect, 
tew men (for acts of pure generoſity and friend- 
ſhip are not here to be ſuppoſed) would part 
with their goods for the mere advantage of an- 
other, and much convenience would conſe- 
quently be loſt in civil ſociety, This 
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of BAILMENTS. 11 

This diſtinction is conſormable not only to 
natural reaſon, but alſo, by a fair preſumption, 
to the intention of the parties, which conſtitutes 
the genuine law of all contracts, when it con- 
travenes no maxim of morals or good govern- 
ment; but, when a different intention is ex- 


preſſed, the rule (as in deviſes) yields to it; 


and a bailee without benefit may, by a ſpecial 
undertaking, make himſelf liable for ordinary, or 
ſlight, neglect, or even for inevitable accident: 
hence, as an agreement, that a man may ſafely 
be diſhoneſt, is repugnant to deceney and mora- 


lity, and, as no man ſhall be preſumed to bind 
"himſelf againſt 7rre//ible force, it is a juſt rule, 
that every bailee is reſponſible for fraud, even 


though the contrary be ſtipulated, but that 20 


bailee is reſponſible for accident, unleſs it de moſt 
expreſsly ſo agreed. 


The plain elements of natural law, on the 


ſubject of reſponſibility for neglect, having been 


traced by this ſhort analyſis. TI come to the 
ſecond, or hiftorical, part of my eſſay ; in which 


1 ſhall demonſtrate, after a few introductory re- 


marks, that a perfect harmony ſubſiſts on this 
intereſting branch of juriſprudence in the codes 
of nations moſt eminent for legal wiſdom, par- 
ticularly of the Romans and the ExGL1sH. 

Of all known laws the moſt ancient and ve- 
nerable are thoſe of the Jews; and among the 
Moſaick inſtitutions we have ſome curious rules 
on .the very ſubject before us; but, as they are 
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not numerous enough to compoſe a ſyſtem, it 
will be ſufficient to interweave them as We go 


along, and explain them in their proper places: 


for a \ fimilar reaſon, I ſhall ſay nothing here of 
the Aich laws on this title, but ſhall proceed 
at once to that nation, by which the wiſdom of 
ATHENS was eclipſed, and her glory extin- 
guiſhed. 

The deciſions of the old 1 lawyers, col- 
lected and arranged in. the ſixth century by the 
order of JUSTINIAN, have been for ages, and 
in ſome degree till are, in bad odour among 
Engliſhmen ; this is an honeſt prejudice, and 
flows from a laudable ſource; but a prejudice, 


molt certainly, it is, and, like all others, may be 


carried to a culpable exceſs. 
The conſtitution of Roms was x5 originally ex- 
cellent; but, when it was ſertled, as hiſtorians 


write, by AuGusTvus, or, in truer words, when 


that baſe diſſembler and cold-blooded aſſaſſin 
C. Ofavius gave Jaw to millions of honeſter, 
wiſer, and braver men than himſelf by the help 
of a profligate. army and an abandoned ſenate, 
the new form of government was in itſelf abſurd 
and unnatural ; and the lex regia, which concen- 
trated in the prince all the powers of the ſtate 
both executive and legiſlative, was a tyrannous 


ordinance, with the name only, not the nature, 
of a law [9]: had it even been voluntarily con- 


ceded, as it was in truth forcibly extorted, it 
[6] D. 1. 4. 1. 


could 
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could not have 4 0 the ſons , of thoſe who 


« thoſe, ho renounce them,” Yet, 1 iniquitous 
and odious as the ſettlement of the conſtitution 
was, ULpian, only ſpoke in conformity to it, 
when he ſaid that * the will of the prince had 


37 


the force of law;” that is, as he afterwards 
explains. himſelf, in the Roman empire; for he 
neither meaned, nor could be mad enough to 
mean, that the propoſition was juſt or true as a 
general maxim. So congenial, howeyer,, was 
this rule or ſentence, ill underſtood and worſe 
applied, to the minds of our early Nox Max Kings, 
that ſome of them, according to Sir Jonx Fo- 
TESCUE, ** were not pleaſed. wich their own laws, 
„but exerted themſelves to introduce. the civil 
* Jaws of Rome into the government of, Exd- 
* LanD{c];” and, fo. hateful was it to our 
ſturdy anceſtors, that, if Johx of SaL1sBuRY. be 
credited, they burned and tore all ſuch books 
« of civil and canon law as fell into their 
« hands [4]: * bur this was intemperate zeal; 

and it would have been ſuſſicient to improbate 
the publick, or conſtitutional, maxims of the Romen 
imperial law, as abſurd, in themſelves as well as 
inapplicable to our free RPYETONERhs without 


L] De Laud. Leg. Angl. c. 33 34. 
[4] Seld. in Fort. c. 33. 


rejecting 
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rejecting the whole ſyſtem of private juriſpru- 


dence as incapable of anſwering even the pur- 


poſe of illuſtration. Many poſitive inſtitutions 
of the Romans are demonſtrated by FoxTescvz, 


with great force, to be far ſurpaſſed' in juſtice 
and ſenſe by our own immemorial cuſtoms ; and 
the reſcripts of SeveRvs or CARACALLA, which 


were laws, it ſeems, at Rome, have certainly 
no kind of authority 'at Weſtminſter ; but, in 
queſtions of rational law, no cauſe can be aſſigned, 
why we ſhould not ſhorten our own labour by 


reſorting occaſionally to the wiſdom of ancient 
juriſts, many of whom were the moft ingenious 
and ſagacious of men. What is good ſenſe in 
one age muſt be good ſenſe, all circumſtances 
remaining, in another; and pure unſophiſticated 
reaſon is the ſame in IraLy and in ExcLawy, 
in the mind of a PAIN IAN and of a BLAck- 


STONE. 
Without undertaking, therefore, in all in- 
ſtances, to reconcile Nerva with PRoculus, 


LaBEO with Julian, and Gaius either with 


CELsvs or with himſelf, I ſhall proceed to ex- 
hibit a ſummary of the Roman law on the ſub- 
ject of reſponſibility for neglect. 

The two great ſources, whence all the deci- 


ſions of civilians on this matter muſt be de- 


"rived, are two laws of Urteian; the firſt of 
which is taken from his work on Sabinus, and 
the ſecond from his tract on the Edict: of both 
theſe laws I ſhall give a verbal tranſlation accord- 
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ing to my apprehenſion of their obvious mean- 
ing, and ſhall then ſtate a very learned and in- 
tereſting controverſy concerning them, with the 
principal arguments on each ſide, as far as ey 
tend to elucidate the queſtion before us. 

c Some contracts, ſays the great writer on Sa- 
c jnus, make the party reſponſible for DECEIT 
&« O,; ſome, for both DECEIT AND NEGLECT. 
* Nothing more than reſponſibility for pECEIT 
« ;5 demanded in DEPOSITS and POSSESSION AT 
© WILL; both DECEIT' AND NEGLECT @re. inbi- 


„ Bifed in COMMIESSIONS, LENDING FOR USE, 


© CUSTODY AFTER SALE, TAKING IN PLEDGE, 
« HIRING; alſo in PORTIONS, GUARDIANSHIPS, 
* VOLUNTARY WORK : (among theſe so k re- 
& quire even more than ordinary DILIGENCE). 
„% PARTNERSHIP and UND:VIDED PROPERTY 
* make 7he partner and joint-proprietor anſwera- 
ble for both DECEIT AND NEGLIGENCE [e].” 

In contracts, ſays the ſame author in his 
other work, we are ſometimes reſponſible for 
« DECEIT ALONE ; ſometimes, for NEGLECT 
« a180; for DECEIT ONLY in DEPOSITS ; be- 


[+] Contractũs quidam DoLUM malum DUNTAXAT 
recipiunt; quidam, et DOLUM ET c AM. DOLUM 
tantum DEPOSITUM et PRECARIUM; DOLUM ET 
CULPAM, MANDATUM, COMMODATUM, VENDLTUM, 
PIGNORI ACCEPTUM, LOCATUM ; item DOTISDA TIO, 
TUTEL A, NEGOTIA GESTA : (in his QUIDAM et DILI- 
GENTIAM). SOCIETAS et RERUM COMMUNIo et po- 


cc cauſe, 
7 
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* cauſe; fince NO BENEFIT accrues to the depo- 
« ſitary, he can juſtly: be anſwerable for no more 
„ than DECE1T; but, if a RREw ARD happen to 
ebe given, then à reſponſibiliiy for OEC 
* ALSO is required; or, if it be agreed at the 
te time of the contract, that the depoſitary 
* ſhall anſwer both for NEGLECT and for Ac- 
© cmENT: but; where A BENEFIT accrues to 
© BOTH Parties, as in KEEPING A THING SOLD, 
© as in HIRING, aS'in/PORTIONS,'aS in PLEDGES; 
* as. in PARTNERSHIP,” both DECEIT AND NEG= 
* LECT make the party liable. LIEN DING FOR 
* vsE, indeed, is for the moſt part BEXEFicial 
* to the BORROWER ONLY; and, for this reaſon, 
* the better opinion is that of Q. Mucius, who 
thought, that Hz ſhould be reſponſible not 
© only for NEGLECT, but even for the omiſſion of 
* more than ordinary DILIGENCE | f ].” 


[/I In contractibus interdum DoLUM $0LUM, in- 
terdum ET CULPAM, præſtamus; DOLUM in DE- 
Pos1TO ; nam, quia NULLA UTILITAS ejus verſatur, 
apud quem depomtur, merito DOLUS præſtatur sol us; 
nift forte et ER CES acceſſit, tune enim, ut eſt et con- 
ſtitutum, ETIAM CULPA exhibetur; aut, fi hoc ab 
initio convenit, ut et CULPAM et PERICULUM præſtet 
is, penes quem deponitur: ſed, ubi UTRIUSQUE UTI- 
LITAS vertitur, ut in Euro, ut in LOCATO, ut in 
DOTE, ut in PIGNORE, ut in SOCIETATE, et DOLUS 
ET CULPA præſtatur. ComMmoDATUM autem ple- 
rumque soLAM UTILITA TEM continet ejus, CUI COM=- 
MopATUR; et ideò verior eſt Q. Moc ſententia 
exiſtimantis et CULPAM præſtandam et DILIGENTIAM. 
D. 13. 6. 5. 2. 
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One would ſcarce have believed it poſſible, that 
there could have been two opinions on laws ſo 
perſpicuous and preciſe, compoſed by the ſame 
writer, who was indubitably the beſt expoſitor 
of his own doctrine, and apparently written in 
illuſtration of each other; the firſt compriſing 
the rule, and the ſecond containing the reaſon 
of it: yet the ſingle paſſage extracted from the 
book on Sasinus has had no fewer than twelve 
particular commentaries in Latin [g]. one or 
two in Greek [Y, and ſome in the modern lan- 
guages of EUROP R, beſides the general expoſi- 
tions of that important part of the digeſt, in 
which it is preſerved. Moſt of theſe I have 
peruſed with more admiration of human ſagacity 
and induſtry than either ſolid inſtruction or ra- 
tional entertainment; for theſe authors, like the 
generality of commentators, treat one another 
very roughly on very little provocation, and have 
the art rather of clouding texts in themſelves 


_ clear, than of elucidating paſſages, which have 
any obſcurity in the words or the ſenſe of them. 


CAMPANUS, indeed, who was both a lawyer and 
a poet, has turned the firſt law of Ulpran into 
Latin hexameters; and his authority, both in 


[e] Bocervs, CamPeanvus, D'avezan, Der Rio, 
LE ConTE, RiTTERSHUSIUS, GIPHANIUs, J. GopE- 
F ROI, and others. 


[>] The ſcholium on HFarmenopulus, 1. 6. tit. de Reg. 


Jur. n. 55. may be conſidered as a commentary on 


this law, 


— 4 


oe proſe 
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proſe and verſe, confirms the interpretation, 
which 1 have juſt given. 

The chief cauſes of all this perplexity 
have been, firſt, the vague and indiftin&t man- 
ner in which the old Roman lawyers, even the 
moſt eminent, have written on the ſubject ; 
ſecondly, the looſe and equivocal ſenſe of the 
words DILIGENTIA and CULPA ; laſtly and prin- 
cipally, the darknels of the parenthetical clauſe 
IN HIS QUIDAM ET DILIGENTIAM, Which has 
produced more doubt, as to its true reading and 
fignification, than any ſentence of equal kngth 
in any author Greek or Latin. Minute as the 
queſtion concerning this clauſe may ſeem, and 
dry as it certainly is, a ſhort examination of it 
appears abſolutely neceſſary. 

The vulgate editions of the pandects, and the 


manuſcripts, from which they were printed, ex- 


kibit the reading above ſet forth; and it has 
accordingly been adopted by CuJas, P. FABER, 
LI Cox TR, DoxsLLvs, and mqaſt others, as giv- 
ing a ſenſe both perſpicuous in itſelf and con- 
faltent with the ſecond law; but the Floß k N- 
TIN E copy has gzidem, and the copies, from 
which the Baſilica were tranſlated three centuries 
after JUSTINIAN, appear to have contained the 
lame word, ſince the Greeks have rendered it by 
a particle of fimilar 1mport. This variation in a 
ſingle letter makes a total alteration in the whole 
doctrine of ULpian J; for, if it be agreed, that 
giligentia means, by a figure of ſpeech, @ more 

4 | than 
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#han ordinary degree of diligence, the common 
reading will imply, conformably with the ſecond 
law before cited, that “ soME of the preceding 
4 contracts demand that higher degree ;” but 


the Florentine reading will denote, in contra- 


diction to it, that ALL of them require more 
„than ordinary exertions.“ 

It is by no means my deſign to depreciate the 
authority of the venerable manuſcript preſerved 
at Florence; for, although few civilians, I be- 
lieve, agree with PoLiT1aN, in ſuppoſing it to be 
one of the originals, which were ſent by Juſtinian 
himſelf to the principal towns of 7taly[z], yet it 
may peſſibly be the very book, which the Emperor 
Lotrarivus II. is ſaid to have found at Amalfi 
about the year 1130, and gave to the citizens of 
Pisa, from whom it was taken, near three hun- 
dred years after, by the Flirentines, and has been 


kept by them with ſuperſtitious reverenceſ&]: 


be that as it may, the copy deſerves the higheſt 
reſpect; but, if any proof be requiſite, that it is 
no faultleſs tranſcript, we may obſerve, that, in 
the very law before us, accedunt is erroneouſly 
written for accidunt ; and the whole phraſe, in- 


deed, in which that word occurs, is different 


from the copy uſed by the Greek interpreters, 
and conveys a meaning, as Boctrus and others 


[i] Epiſt. x. 4. Miſcell. cap. 41, Sce Gravina, 
lib. i. 8 141. 
DL] Taurelli, Præf. ad Pand. Florent. 
D 2 have 
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have remarked, not ſupportable by any princi- 
ple or analogy. 

This, too, is indiſputably clear; that the 
ſentence, in his qQu1DEM et diligentiam, is un- 
grammatical, and cannot be conſtrued accord- 
ing to the interpretation, which ſome contend 
for. What verb is underſtood ? Recipiunt. 
What noun? Contradtis. What then becomes 
of the words in his, namely contractibus, unleſs 
in ſignify among? And, in that caſe, the dif- 
ference between Qu1DEM and QUIDAM vaniſhes; 
for the clauſe may ſtill import, that © AMON 
the preceding contracts (that is, in $0ME of 
them), more than uſual diligence is exacted:“ 
in this ſenſe the Greek prepoſition ſeems to have 
been taken by the ſcholiaſt on narkmExoevLUs; 
and it may here be mentioned, that diligentia, in 
the nominative, appears in ſome old copies, as 
the Greeks have rendered it; but Accurs1vs, 
Dur Rio, and a few others, conſider the word as 
implying no more than diligence in general, and 
diſtinguiſh it into various degrees applicable ro 
the ſeveral contracts, which uLPÞ1ax enumerates. 
We may add, that one or two interpreters thus 
explain the whole ſentence, “ in his contractibus 
* qujdam j477/couſull; et diligentiam reguirunt,“ 
but this interpretation, if it could be admitted, 
would entirely deſtroy the authority of the clauſe, 
and imply, that Ulpian was of a different opinion. 
As to the laſt conjecture, that only certain cafes 
and. circumſtances are meaned by the word 
4 * 7M 5 
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qui AM, it ſcarce deſerves to be repeated. 
On the whole, I ſtrongly incline to prefer the 
vulgate reading, eſpecially as it is not conjectural, 
but has the authority of manuſcripts to ſupport 
it; and the miſtake of a letter might eaſily have 
been made by a tranſcriber, whom the prefaces, 
the epigram prefixed, and other circumſtances, 
prove to have been, as Taurelli himſelf admits, 
a Greek. Whatever, in ſhort, be the genuine 
words of this much-controverted clauſe, I am 
perſuaded, that it ought by no means to be 
ſtrained into an inconſiſtency with the ſecond 
law; and this has been the opinion of et 
foreign juriſts from Azo and AlciAr down to 
HEINECC ius and HugER; who, let their dil- 
ſenſion be, on other points, ever ſo great, think 
alike in diſtinguiſhing three degrees of neglect, 


which we may term groſs, ordinary, and flight, 


and in demanding reſponſibility for thoſe degrees 
according to the rule before expounded. 

The law then on this head, which prevailed 
in the ancient Reman empire, and ſtill prevails 
in Germany, Spain, France, Italy, Holland, con- 
ſtituting, as it were, a part of the law of nations, 
is in ſubſtance what follows. 

Gross neglect, lata culpa, or, as the Roman 
lawyers molt accurately call it, dolo proxima, is 
in practice conſidered as equivalent to pol us, 
or FRAUD, itſelf; and conſiſts, according to the 
beſt interpreters, in the ciſſion of that care, 
which even inatteutive ang theughtleſs men never 


fail 
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fail to take of their own property : this fault they 
juſtly hold a violation of good faith. 

ORDINARY neglect, levis culpa, is the want of 
that diligence, which the generality of mankind 
uſe in their own concerns; that is, of ordinary care. 

SLIGAT neglect, leviſima culpa, is the omiſſion 
of that care, which very attentive and vigilant 
perſons take of their ozwn goods, or, in other 
words, of very exact dilipence. 

Now, in order to aſcertain the degree of neglect, 
for which a man, who has in his poſſeſſion the 
goods of another, 1s made reſponſible by his con- 
tract, either expreſs or implied, civilians eſtabliſh 
bree principles, which they deduce from the law 
of Ulpian on the Edi; and here it may be ob- 
ſerved, that they frequently diſtinguiſh this law 
by the name of Si ut certo, and the other by 
that of Contractus [I]; as many poems and 
hiſtories in ancient languages are denominated 
from their initial words, 

Firſt : In contracts, which are beneficial /olely 
to the owner of the property holden by another, 

no more is demanded of the holder than good 
_ faith, and he is conſequently reſponſible for no- 
thing leſs than groſs neglect: this, therefore, is 
the general rule in pEPostTs ; but, in regard to 
COMM1$S1ONS, or, as foreigners call them, MAN- 


[/] Or J. 5. § 2. ff. Commod. and l. 23. ff. de reg. 
jur. Inſtead of /, which is a barbarous corruption 
of the initial letter of Tardxlai, many write D, for 
Diga, with more clearneſs an! propricty. 

DATES, 
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DATES, and the implied contract negotiorum geſto- 
rum, à certain care is requiſite from the nature 
of the thing ; and, as good faith itſelf demands, 
that ſuch care be proportioned to the exigence 
of each particular caſe, the law preſumes, that the 
mandatary or commiſſioner, and, by parity 
of reaſon, the negetiorum geſtor, engaged at the 
time of contracting to uſe a degree of diligence 
adequate to the * of the work under- 
taken mn]. 

Secondly : In contracts reciprocally beneficial 
to both parties, as in thoſe of saLE, HIRING, 
PLEDGING, PARTNERSHIP, and the contract im- 
plied in JOINT-PROPERTY, ſuch care is exacted, 
as every prudent man commonly takes of his own 
goods; and, by conſequence, the vendor, the 
hirer, the taker in pledge, the partner, and the co- 
proprietor, are anſwerable for ordinary neglect. 

Thirdly: In contracts, from which a benefic 
accrues only to him, who has the goods in his 
cuſtody, as in that of LENDING FOR USE, an 
extraordinary degree of care is demanded; and 
the borrower is, therefore, reſponſible for fight 
negligence, . 

This had been the learning generally, and al- 
moſt unanimouſly, received and taught by the 
doctors of Roman law; and it is very remark- 
able, that even AN TOIXER FAvRE, or Faber, who 


[m] Spondet diligentiam, lay the Roman lawyers, 


gerendo negotio purem. 
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24 
was famed for innovation and paradox, who 
publiſhed two ample volumes De Erroribus In- 
terpretum, and whom GRravixa juſtly calls e 
boldeſt of expofitors and the « keeneſl adverſary of 
the pradtiſers|n], diſcovered no error in the 
common interpretation of two celebrated laws, 
which have ſo direct and ſo powerful an influence 
over ſocial life, and which he muſt repeatedly 
have conſidered : but the younger GoDEtrRol of 
Geneva, a lawyer confeſſedly of eminent learn- 
ing, who died about the middle of the laſt cen- 
tury, left behind him a regular commentary on 
the law Contractus, in which he boldly combats 
the ſentiments of all his predeceſſors, and even 
ot the ancient Romans, and endeavours to ſup- 
port a new ſyſtem of his own. _ 

He adopts, in the firſt place, the Floren- 
tine reading, of which the ſtudent, I hope, 


has formed by this time a decided opinion 
from a preceding page of this eſſay. 


He cenſures the rule compriſed in the law 
Si ut certo as weak and fallacious, yet admits, that 
the rule, which He condemns, had the appro- 
bation and ſupport of Mopksrixus, of Paulus, 
of Arricanus, of Gaivs, and of the great 


-Paerixtan himſelf; nor does he ſatisfactorily 


prove the fallaciouſneſs, to which he objects, un- 


leſs every rule be fallacious, to which there are 


ſome exceptions. He underſtands by Diri- 


'GENTIA that care, which à very attentive and 


[=] Orig. Jur. Civ. lib. i. 8 183. | 
vigilant 
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vigilant man takes of his own property; and he 
demands this care in all the eight contracts, 
which immediately precede the diſputed clauſe : 
in the two, which follow it, he requires no more 
than ordinary diligence. He admits, however, 
the three degrees of neglect above ſtated, and 
uſes the common epithets levis and leviſſima; 
but, in order to reconcile his ſyſtem with many 
laws, which evidently oppoſe it, he aſcribes to 
the old lawyers the wildeſt mutability of opinion, 
and is even forced to contend, that ULPIAN 
himſelf muſt bave changed his mind, 

Since his work was not publiſhed, I believe, in 
his life-time, there may be reaſon to ſuſpect, that 
he had not completely ſettled his own mind ; and 
he concludes, indeed, with referring the deciſion 
of every caſe on this head to that moſt dan- 
gerous and moſt tremendous power, thc diſcretion 
of the judge [o]. 

The triple diviſion of neglects bad alſo been 
highly cenſured by ſome lawyers of reputation. 
Zasius had very juſtly remarked, that neglects 
differed in degree, but not in ſpecies; adding, 
«that he had no objection to the ule of the 
< words levis and leviſima, merely as terms of 
6 practice adopted in courts, for the more eaſy 
* diſtinction between the different degrees of 


[0] © Ego cert? hac in re cenſentibus accedo, vix 
% quidquam generaliùòs definiri poſſe; remque hanc ad 
** arbitrium judicis, prout res eſt, referendam.” p. 141. 


E & care 
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te care exacted in the performance of different 
& contracts C ]:“ but DoneLLvs, in oppoſition 
to his maſter Duaren, inſiſted that levis and leviſ⸗ 
ſima differed in ſound only, not in ſenſe; and at- 
tempted to prove his aſſertion criumphantly by 
a regular ſyllogiſm[q]; the minor propoſition 
of which is raiſed on the figurative and inaccurate 
manner, in which politives are often uſed for 
ſuperlatives, and converſely, even by.the beſt of 
the old Roman lawyers. True it 1s, that, in the 
law Contractus, the diviſion appears to be wo- 
| fold only, DoLvs and pA; which differ in 
| ſpecies, when the firſt means actual fraud and 

li malice, but in degree merely, when it denotes no 
more than groſs negle#; and, in either caſe, the 
ſecond branch, being capable of more and leſs, 
may be ſubdivided into ordinary and flight ; a 
ſubdiviſion, which the law Si ut certo obviouſly 
requires: and thus are both laws perfectly re- 
conciled. 

We may apply the ſame reaſoning, changing 
what ſhould be changed, to the triple diviſion of 
diligence; for, when good faith is conſidered as 
implying at leaſt the exertion of ſight attention, 
the other branch, Care, is ſu)diviſible into ordi- 
nary and extraordinary; which brings us back 
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[p] Zas. Singul. Reſp, lib. 1. cap. 2. 

[4] *f Quorum definitiones exdem ſunt, ea inter ſe 
* ſunt eadem ; /evis autem culpæ et leuiſſimæ una et 
* eadem definitio eſt: utrayue igitur culpa eadem.“ 
Comm. Jur. Civ. lib, xvi. cap. 7. 
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to the number of degrees already eſtabliſh- 
ed both by the analyſis and by authority. 

Nevertheleſs, a ſyſtem, in one part entirely 
hew, was broached in the preſent century by an 
advocate in the parliament of PAR Ig, who may, 
probably, be now living, and, poſſibly, in that 
profeſſional ſtation, to which his learning and 
acuteneſs juſtly entitle him. I ſpeak of M. Le 
Brun, who publiſhed, not many years ago, an 
Eſſay on Reſponſibility for Neglect [r, which he 
had nearly finiſhed, before he had ſeen the com- 
mentary of Godefroi, and, in all probability, 
without ever being acquainted with the opinion 
of Donellus. 

This author ſharply reproves the triple diviſion 
of neglects, and ſeems to diſregard the rule con- 
cerning a benefit ariſing to both, or to one, of 
the contracting parties; yet he charges Gode- 
froi with a want of due clearneſs in his ideas, 
and with a palpable miſinterpretation of ſeveral 
laws, He reads in his quidum et diligentiam ; 
and that with an air of triumph; inſinuating, 
that guidam was only an artful conjecture of 
Cujas and Le Conte, for the purpoſe of eſtabliſh- 
ing their ſyſtem ; and he ſupports his own read- 
ing by the authority of the Bas1tica; an au- 
thority, which, on another occaſion, he depre- 
ciates. He derides the abſurdity of permitting 


fr] Efai ſur la Preftation des e a Paris, chez 
Saugrain, 1704. 
E 2 negligence 
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negligence in any contract, and urges, that ſuck 
permiſſion, as he calls 1t, is againſt expreſs law : 
„ now, ſays he, where a contract is beneficial to 
« both parties, the doctors permit ſight neg- 
* ligence, which, how flight ſoever, is ſtill zeg- 


& ligence, and ought always to be inhibited,” 


He warmly contends, that the Roman laws, 
properly underſtood, admit only e degrees of 
diligence ; one, meaſured by that, which à pro- 
vident and attentive father of a family uſes in his 
own concerns; another, by that care, which the 
individual party, of whom it is required, is ac- 
cuſtomed to take of his own poſſeſſions ; and he, 
very ingeniouſly, ſubſtitutes a new rule in the 
place of that, which he rejects; namely, that, 
when the things in queſtion are the SOLE pro- 
perty of the perſon, to whom they muſt be reſtored, 
the holder of them is obliged to keep them 
with the ist degree of diligence ; whence he 
decides, that a borrower and a birer are reſponſi- 

ic for preciſcly. the ſame neglect; that a vendor, 
who retains for a time the cuſtody of the goods 
fold, 1s under the fame obligation, in reſpect of 
care, with a man, who undertakes to manage 
the affairs of another, either withcut his requeſt, 


as a negotiorum geſtor, or with it, as a mandatary 


but, fays he, when the things are the joinT 
** property of the parties contracting, no higher 
„ diligence can be required than the ſecond de- 
„ gree, or that, which the a#ing party com- 
„ monly uſes in his own affairs; and it is 

4 « ſufticicnt, 
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* ſufficient, if he keep them, as he keeps his own.” 


This he conceives to be the diſtinction between 
the eight contracts, which precede, and the two, 
which follow, the words in his quidem et diligen- 
diam. 

Throughout his work he diſplays no ſmall 
ſagacity and erudition, but ſpeaks with too much 
confidence of his own deciſions, and with too 
much aſperity or contempt of all other inter- 
preters from BAR ro us to Vixx1vs, 

At the time when this author wrote, the 
learned M. PorniEx was compoling ſome of 
his admirable treatiſes on all the different ſpecies 
of expreſs, or implied, contrads; and here I 
ſeize with pleaſure an opportunity of recom- 
mending thoſe treatiſes to the Engliſh lawyer, 
exhorting him to read them again and again; 
for, if his great maſter LITTLETON has given 
him, as it muſt be preſumed, a taſte for lu- 


minous method, appoſite examples, and a clear 


manly ſtyle, in which nothing is redundant, 
nothing deficient, he will ſurely be delighted 
with works, in which all thoſe advantages are 
combined, and the greateſt portion of which is 
law at We/tmin/ter as well as at Orleans [5s]: for 


my own part, I am fo charmed with them, that, 


if my undiſſembled fondneſs for the ſtudy of 


Juriſprudence were never to produce any greater 


[5] CEuvres de M. Pothier, à Paris, chez DeBure : 
28 volumes in duadecimo, or 6 in guarto. The illuſtrious 
author died in 1772. 


benefit 
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benefit to the publick, than barely the intro- 
duction of PorniER to the acquaintance of my 
countrymen, I ſhould think that I had in ſome 
meaſure diſcharged the debt, which every man, 
according to lord Coke, ozwes to his profeſſion. . 
To this venerable profeſſor and judge, for he 
had ſuſtained both characters with delerved ap- 
plauſe, Le Brun ſent a copy of his little work; 
and M. Poraitr honoured it with a ſhort, but 
complete, anſwer in the form of a General Ob- 
ſervation on his Treatiſes [i]; declaring, at 
the ſame time, that be would not enter into 
a literary conteſt, and apologizing for his 
fixed adherence to the ancient ſyſtem, which 
he politely aſcribes to he natural bias of an old 
man in favour of opinions formerly imbibed. 
This is the ſubſtance of his anſwer : © that he 
can diſcover no kind of abſurdity in the uſual 
„ diviſion of neglect and diligence, nor in the 
„rule, by which different degrees of them are 
« applied to different contracts; that, to ſpeak 
« with ſtrict propriety, negligence is not per- 
* mitted in any contract, but a ſs rigorous con- 
« fruftion prevails in ſome than in others; that 
« a hirer, for inſtance, is not conſidered as zeg- 
« ligent, when he takes the ſame care of the 
« poods hired, which the generality of man- 
« kind take of their own; that the letter to hire, 
* who has his reward, mult be preſumed to have 


[z] It is printed apart, in fourteen pages, at the end 
of his treatiſe on the Marriage- contract. 
« demanded 
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& demanded at firſt no higher degree of dili- 
& rence, and cannot juſtly complain of that 
« inattention, which in another caſe might have 
« been culpable; for a lender, who has 29 re- 
« ward, may fairly exact from the borrower that 
& extraordinary degree of care, which 2 very atten- 
4 tive perſon of his age and quality would certainly 
« have taken; that the diligence, which the 
& INDIVIDUAL Party commonly uſes in his own 
<« affairs, cannot properly be the object of judi- 
* cjal inquiry; for every truſtee, adminiſtrator, 
< partner, or co-proprietor, mult be preſumed by 
che court, auditors, or commiſſioners, -before 
« whom an account is taken, or a diſtribution 
& or partition made, to uſe in their own concerns 
ce ſuch diligence, as is commonly uſed by all 
te prudent men; that it is a violation of good 
« faith for any man to take leſs care of another's 
e property, which has been intruſted to him, 
* than of his own ; that, conſequently, the au- 
ce thor of the new ſyſtem demands no more of 
& a Partner or a joint-owner than of a depo/itary, 
* who is bound to keep the goods depoſited as 
6 be keeps bis own, which is directly repugnant 
© to the indiſputable and undiſputed ſenſe of 
6 the law Contractus.“ 

I cannot learn, whether M. LE BRux ever 
publiſhed a reply, but am inclined to believe, 
that his ſyſtem has gained very little ground in 
France, and that the old interpretation continues 

. univerlally 
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univerſally admitted on the continent both by 
theoriſts and practiſers. 

Nothing material can be added to erben 8 
argument, which, in my humble opinion, is 
unanſwerable; but it may not be wholly uſe- 
leſs to ſet down a few general remarks on 
the controverſy: particular obſervations might be 
multiplied without end, 

The only ential difference between the 
ſyſtems of Goptrrorz and LE Brvux relates 
to the /wo contracts, which follow the much- 
diſputed clauſe; for the Swri/s lawyer makes the 
partner and co-proprietor anſwerable for ord:- 
nary neglect, and the French advocate demands 
no more from them than common honeſty : now, 
in this reſpe&, the error of the ſecond ſyſtem 
has been proved to demonſtration ; and the au- 
thor of it himſelf confeſſes ingenuouſly, that the 
other part of it fails in the article of Marriage. 
portions [u]. 

In regard to the diviſion of neglect and care 
into three degrees or two, the diſpute appears 
to be merely verbal; yet, even on this head, 
Lx Brun ſeems to be ſelf-confuted : he begins 
with engaging to prove © that only wo degrees 
« of fault are diſtinguiſhed by the laws of 
&« Rome,” and ends with drawing a concluſion, 
that they acknowledge but one degree; now, 
though this might be only a ſlip, yet the whole 
tenor of his book eſtabliſhes wo modes of 


u] See p. 71. nite. and p. 126. 
| diligence, 
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Mligence, the omiſſions of which are as many neg- 
lets; excluſively of gro/s neglect, which he 
likewiſe admits, for the culpa leviſſima only is 
that, which he repudiates. It is true, that he gives 
no epithet or name to the omiſſion of his /2cond 
mode of care; and, had he ſearched for an epithet, 
he could have found no other than gro/s; which 
would have demonſtrated the weakneſs of his 
whole ſyſtem [v]. 

The diſquiſition amounts in fact to this: 
from the barrenneſs or poverty; as Luckttivs 
calls it, of the Lalin language, the ſingle 
word cUuLPa includes; as a generick term, va- 
rious degrees or ſhades of fault, which ate 
ſometimes diſtinguiſhed by epithets, and ſome- 
times left without any diſtinction; but the Greek, 
which is rich and flexible, has a term expreſſive 
of almoſt every ſhade, and the tranflators of the 
law Contractus actually uſe the words p51, 
and 4Xaz, which are by no means fynony mous, 
the former implying a certain eafineſs of mind 
or remiſſneſs of attention, while the ſecond im- 
ports a higher and more culpable degree of 
hegligente [W]. This obſervation, indeed, ſcems 

to 

(v] Sce pages 32. 73. 74. 149. 2 

[w] Baſilica, 2. 3. 23. Sce Demoſth. 3 PH it, 

eiſte's edit. I. i112. 3. For levifſima culpa, which oc- 
cuts but once in the whole body of Roman w, 
pxbupiz ſeems the proper word in Greet; and it is 
aclually fo uſed in the Ba/i/ica, bo. 3. 5. where men- 

F tion 
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to favour the ſyſtem of Godefroi; but I lay no 
great ſtreſs on the mere words of the tranſlation, 
as | cannot perſuade mylelf, that the Greet 
juriſts under Bas1Livs and LEO were perfectly 
acquainted with the niceties and genuine purity 
of their language; and there are invincible rea 
ſons, as, I hope, it has been proved, for rejecting 
all ſyſtems but that, which PoTaitr has re- 
| commended and illuſtrated. | 
1 I come now to the laws of our own country, 
1 in which the ſame diſtinctions and the fame 
rules, notwithitanding a few claſhing authorities, 
will be found to prevail; and here I might pro- 
ceed chronologically from the oldeſt Tear-booꝶ or 
Treatiſe to the lateſt adjudged Caſe ; but, as there 
would be a molt unplealing dryneſs in that me- 
thod, I think it better to examine ſeparately 
every diſtin ſpecies of bailment, obſerving at 
the ſame time, under each head, a kind of hitto- 
rical order. It muſt have occurred to the reader, 
that I might eaſily have taken a wider field, and 
have extended my inquiry to every poſſible caſe, 
in which a man poſſeſſes for a time the goods of an- 
Her; but I choſe to confine myſelf within certain 
limits, leſt, by graſping at too vaſt a ſubject, I 
ſhould at laſt be compelled, as it frequently hap- 
pens, by accident or want of leiſure, to leave the 
whole work unfiniſhed : it will be ſufficient to 
remark, that the rules are in general the ſame, 
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tion is made of the Aguilian law, in gud, ſays ULPIAN, 
et leviſſima culpa venit. D. 9. 2. 44+ g 
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by whatever means the goods are legally in the 
hands of the poſſeſſor, whether by delivery from 
the owner, which is a proper bailment, or from any 
other perſon, by finding |[ x], or in conſequence 
of ſome diſtinct contract. 

Sir Joux HorT, whom every Engliſh man 
ſhould mention with reſpect, and from whom no 
_ Englifþ lawyer ſhould venture to diſſent without 
extreme diffidence, has taken a comprehenſive 
view of this whole ſubject in his judgement on a 
celebrated caſe, which ſhall ſoon be cited at 
length; but, highly as I venerate his deep learn- 
ing and ſingular ſagacity, I ſhall find myſelf con- 
ſtrained, in ſome few inſtances, to differ from 
him, and ſhall be preſumptuous enough to of- 
fer a correction or two in part of the doctrine, 
which he propounds in the courſe of his argu- 
ment y |. 

His diviſion of bailments into fx ſorts ap- 
pears, in the firſt place, a little inaccurate ; for, 
in truth, his % ſort is no more than a branch 
of his third, and he might with equal reaſon have 
added a ſeventh, ſince the fifth is capable of an- 
other ſubdiviſion. I acknowledge, therefore, but 
five ſpecies of bailment; which I ſhall now enu- 
merate and define, with all the Latin names, one 
or two of which lord Holt has omitted. 1. Dz- 


(e] DoR. and Stud. dial. 2. ch. 38. Lord Raym. 


909.917. See Ow, 141, 1 Leon, 224. 1 Cro. 219. 
Mulgrave and Ogden. | 


] Lord Raym. 912. 
| F 2 POSITUM, 
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POSITUM, which is a naked bailment, without 
reward, of goods to be kept for the bailor. 2. 
Maupatuu, or commiſſion ; when the manda- 
tary undertakes, without recompence, to do ſome 
act about the things bailed, or ſimply to carry 
them; and hence Sir HENRY Fix c divides 
bailment inta #wo ſorts, to keep, and to en- 
ploy iz]. 3. CoMmMoDaTUM, or loan for uſe; 
when goods are bailed, without pay, to be uſed 
for a certain time by the bailee. 4. Picxort 
ACCEPTUM ; When a thing 1s bailed by a debtor 
to his creditor in pledge, or as a ſecurity for the 
debt. 5. LocaTtum, or hiring, which is always 
for a reward; and this bailment is either, 1. lo- 


catio rei, by which the hirer gains the temporary 


uſe of be thing; or, 2. locatio operis faciendi, 
when work and labour, or care and pains, are to 
be performed or beſtowed on the thing deli- 
vered; or, 3. locaiio operis mercium vebendarum, 
when goods are bailed for the purpoſe of being 
carried from place to place, either to a publick 
carrier, or to a private perſon. 

I. The moſt ancient caſe, that I can find in 
our books, on the doctrine of DErosirs (there 
were others, indeed, a few years earlier, which 
turned on points of pleading) was adjudged in 
the eighth of Edward II. and is abridged by 
Fizherbert [a]. It may be called Box1ox's caſe, 

[z] Law, B. 2. Oh. 18. 


[ov] Mayn. Edw. II. 275. Fitzh. Abr. tt. De- 
Ligue, 59. 
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from the name of the plaintiff, and was, in ſub. 
ſtance, this: An action of detinue was brought 
for ſeals, plate, and jewels, and the defendant 
pleaded, “ that the plaintiff had bailed to him 
« a cheſt to be kept, which cheſt was /ocked; that 
« the bailor himſelf took away the key, without 
„ informing the bailee of the contents; that rob- 
ce hers came in the NIGHT, 4roke open the defen- 
« Jant's chamber, and carried oft the cheſt into 
« the fields, where they forced the lock, and 
% took out the contents; that the detendant was 
c robbed at the ſame time of his own goods.“ 
The plaintiff replied, © chat the jewels were de- 
« lvered, in a cheſt t locked, to be reſtored at 
& the pleaſure of the bailor,” and oz this, it 
is ſaid, iſſue was joined. 

Upon this caſe lord 77o!t obſerves, “ that he 
& cannot ſee, why the bailtre ſhould not be 
charged with goods in a cheſt as well as 
„with goods out of a cheſt; for, ſays he, the 
6 bailee has as little power over them, as to any 
& benefit, tha: he might have from them, and 
« as great power to detend them, in one caſe as 
in the other [S.“ The very learned judge was 
diſſatisfied, we fee, with Sir Edward Coke's rea- 
ſon,“ that, when the jewels were locked up in 
© a cheſt, the bailee was not in fact truſted with 
© them [c].“ Now there was a diverſity of 
opinion, upon this very point, ameng the great 


[5] Lord Ravm. 914. 
Le] 4 Rep. 84. | 


lawyers of Rome; for © it was a queſtion, whe- 
« ther, if a box ſealed up had been. depoſited, 
4 the box only ſhould be demanded in an action, 
| * or the clothes, which it contained, ſhould alſo 
| „ be ſpecified ; and TREBATIUs inſiſts, that the 1 
% box only, not the particular contents of it, 0 
& muſt be ſued for; unleſs the things were pre- | 
* viouſly ſhown, and then depoſited : - but LA- 
* BEO aſſerts, that he, who depoſits the box, de- 
<* poſits the contents of it; and ought therefore 
4 to demand the clothes themſelves, What 
then, it the depoſitary as ignorant of the con- 
e tents ? It ſeems to make no great difference, 
* ſince he took the charge upon himſelf; and 
* I am of opinion, ſays Ulpien, that, although 
«© the box was ſealed up, yet an action may be 
| © brought for what it contained [d].“ This re- 
lates chiefly to the form of the libel; but, 
ſurely, caſes may be put, in which the dif- 
ference may be very material as to the defence. 
Diamonds, gold, and precious trinkets, ought 
from their nature to be kept with peculiar care 
under lock and key: it would, therefore, be groſs 
negligence in a depoſitary to leave ſuch a depoſit 
in an open antichamber, and ordinary neglect, at 
leaſt, to let them remain on his table, where they 
might poſſibly tempt his ſervants z but no man 
can proportion his care to the za/zre of things, 
without knowing them: perhaps, therefore, it 
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would be no more than ſight neglect, to leave 
out of a drawer a box or caſket, which was nei- 
ther known, nor could juſtly be ſuſpected, to 
contain diamonds; and Domar, who prefers the 
opinion of Trebatius, decides, © that, in ſuch a 
« caſe, the depoſitary would only be obliged to 
ce reſtore the caſket, as it was delivered, without 
« being reſponſible for the contents of it.“ I 
confeſs, however, that, anxiouſly as I wiſh on all 
occaſions to fee authorities reſpected, and judge- 
ments holden ſacred, Boxtox's caſe appears to 
me wholly incomprehenſible ; for the defendant, 
inſtead of having been grey negligent (which 
alone could have expoled him to an action), 
ſcems to have uſed at leaſt ordinery diligence 
and, after all, the loſs was occaſioned by a burglary, 
for which no bailee can be reſponſible without 
a very ſpecial undertaking. 'Theplea, therefore, 
in this caſe was good, and the replication, idle; 
nor could I ever help ſuſpecting a miſtake in the 
laſt words aii guod non; although Richard de 
IWinchedon, or whoever was the compiler of the 
table to this Year-book, makes a diſtinction, that, 
« if jewels be bailed to me, and 7 put them into 
« a caſket, and thieves rob me of them in the night 
lime, Lam anſwerable; not, if they be delivered 
to me in a cheſt ſealed up; which could never 
have been law; for the next oldeſt caſe, in the 
book of Ae, contains the opinion of chief 
juſtice Thorpe, that “ a general bailre e keep 
* 15 not reſponſible, if the gecds be ſtolen, with- 
*© QUT 
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out his groſs neglect [e];“ and it appears, in- 
deed, from Fitzherbert, that the party was driven 
to this iſſue, © whether the goods were taken away 
« by robbers.” 

By the Moſaicꝶ inſtitutions, “ if a man deti- 
&« ljvered to his neighbour MoxkEVY or STUFF 20 
& keep, and it was ſtolen out of his houſe, and 
ce the thief could not be found, the maſter of 
e the houſe was to be brought before the judge, 
% and to be diſcharged, if he could ſwear, that 
ce he had not put his hand unto his neighbour's 
goods [f],“ or, as the Roman author of the 
LEX Det tranſlates it, Nihil fe nequiter geſſiſſe g]; 
but a diſtinction ſeems to have been made be- 
tween a ſtealing by day and a ſtealing by 
night [H]; and © if caTTLE were bailed and 
« ſtolen, (by day, I pretume) the perſon, who had 
« the care of them, was bound to make reſti- 
« tution to the owner [z];” for which the reaſon 
ſeems to be, that, when cattle are delivered to e 
kept, the bailee is rather a mandatary than a de- 
poſitary, and is, conſequently, obliged to uſe a 
degree of diligence adequate to the charge: now 
ſheep can hardly be ftolen in the day- lime without 
fome neglect of the ſhepherd ; and we find that, 
when Jacos, who was, for a long time ar leaſt, 


[e] 29 Aff, 28. Bro. Abr. fit. Bailment, pl. 7. 
J] Exod. xxii. 7, 8. 
Le] Lib. 10. De Depoſito. This book ts printed in 
the ſame volume with the Theodoſran Code, Paris, 1586. 
[4] Gen. xxx1. 39. 
[1] Exod. xxii. 12. 
a bailee 
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a baflee of a different ſort, as be bad 4 reward, 
joſt any of the beaſts intruſted to his card, LA. 
g aN made him anſwer for them“ whether ſtolen 
« by day or ſtolen by night [&]. - | 
Notwithſtanding the high antiquity as well as 
the manifeſt good ſenſe of the rule, a contrary 
doctrine was advanced by Sir EDWARDH Cort in 
his Reports, and. afterwards deliberately inſerted 
in his Commentary en ErTTLETON, the great re- 
fult of all his experience and learning; namely, 
« that'a depoſitary is reſponſible, if the goods be 
« ſtolen from him, unleſs he accept them ſpeci- 
«ally to keep.as his vn,” whence he adviſes all 
depoſitaries to make ſuch a ſpecial acceptance [I]. 
This opinion, fo repugnant to natural reaſon 
and the laws of all other nations, he grounded 
partly on ſome broken caſes in the Year-books, 
ere converſations on the bench or looſe argu- 
ments at the bar; and partly on SOUTHQOTE'S 
caſe, which he has reported, and which by no 
means warrants his deduQtion from it, As I 
humbly conceive that caſe to be law, th ugh the 
doctrine of the learned reporter cannot in all 
points be maintained, I ſhall offer a few remarks 
on the pleadings in the cauſe, and the judgement 
given on them. | 
Sourncors declared in detinue; that he had 
delivered goods to BENNET, 10 be by him SAFELY 


[+] Gen. xxxi. 39. 
LJ 4 Rep. 83. b. I Inſt, 89. a. b. 
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kept : the en confeſſed sven delivery, 
but pleaded in bar, that a certain perſon sToLE 
wb out of his poſſeſſion ; the plaintiff replied, 
proteſting that he had not been robbed, that the 
perſon named in the plea was a SER VAN x of the 
defendant, and demanded judgement z which, 

on a general demurrer to the replication, he ob- 
tained. The reaſon of the judgement, ſays 
lord Coke, was, becauſe the plaintiff had deli- 
« yered the goods to be sartLy kept, and the 
« defendant had taken the charge of them upon 
<« himſelf, by accepting them on $yca a deli- 
« very.” Had the reporter ſtopped here, I do 


not ſee what poſſible objection could have been 


made; but his exuberant erudition boiled over, 
and produced the frothy conceit, which has oc- 
caſioned ſo many reflections on the caſe itſelf; 
namely, that o KEET and 10 keep SAFELY arc 
one and the ſame thing;“ a notion, which was 
denied to be law by the whole court in the time 
of chief juſtice Holt [1]. 

It is far from my intent to ſpeak in derogation 
of the great commentator on Litileton; ſince it 
may truly be aſſerted of him, as Quintilian ſaid 
of CicEtRo, that an admiration of his works is a 


ſure mark of ſome proficiency in the ſludy of the law, 


but it mult be allowed, that his profuſe learning of- 
ten ran wild, and that he has injured many a good 
caſe by the vanity of thinking to improve them. 


Lu] Ld. Raym. 91 1. margin. 
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The pleader, who drew the replication i in South- 
cote's caſe, muſt have entertained an idea, that 


> the blame was greater, if a ſervant of the depo- 


. 
* 
4 
7 
5 
1 4 
A 
y 
. 
A. 
* 
« 


fitary ſtole the goods, than if a mere ftranger 
had purloined them; ſince the defendant ought 
to have been more on his guard againſt a per- 
ſon, who had fo many opportunities of ſtealing ; 
and it was his own fault, if he gave thoſe oppor- 
tunities to a man, of whoſe honeſty he was not 
morally certain: the court, we find, rejected this 
diſtinction, and alſo held the replication informal, 
but agreed, that no advantage could be taken on 
a general demurrer of ſuch informality, and gave 
judgement on the ſubſtantial badneſs of the 
plea [u]. If the plaintiff, inſtead of replying, 
had demurred to the plea in bar, he might have 
inſiſted in argument, with reaſon and law on his 
ſide, “ that, although a general bailee to keep be 
* reſponſible for oss neglect only, yet Bennet 
{© had, by a ſpecial acceptance, made himſelf an- 
« ſwerable for DR neglect et leaf? ; that 
it was ordinary neglect, to let the goods be ſtolen 
* out of his poſſeſſion, and he had not averred, 
that they were ſtolen without his default; that 
he ought to have put them into a /afe place, 
according to his undertaking, and have kept 
* the key of it himſelf; that the /pecial bailee 
was reduced to the claſs of a conductor operis, 
* or a work man for hire; and that a tailor, to 
** whom his employer has delivered lace for a 


[=] 1 Cro. 815. 
G 2 e ſuit 
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„uit of clothes, is bound, if the lace, be Holen, 
& to reſtore, the value of it [e. This reaſon- 
ing would not have been juſt, if the baile. had. 
pleaded, as. in _Bonion's caſe, that be had beep. 


robbed. by  vialence,, for no degree: of care can in 


general prevent an open rohbery: impetũs præ- 
donum, ſays Utax, » 4. nullo praſtantur. 

Mr. Juſtice, Powzlr, ſpeaking of Southcote's, 
caſe, which he denies to be law, admits, that, 6 if 
< a, man does undertake ſpecially to keep goods 
&« SAFELY, that is a warranty, and will oblige the 
« bailee to keep them ſafely againſt perils, where 
« be has a remedy, over, but not againſt thoſe 
e where he has 10 remedy. over (2), One is un- 
willing to ſuppoſe, that this learned judge bad 
not read lord Cotes report with attention; yet 
the caſe, which he! puts, is preciſely that which 
he oppoſes, for Bennet did undertake © to keep 
6 * the 99 SAFELY; and, with b ſubmiſſion, the 


[ei & Alia eff -u ratio; id enim non caſu?, ſed 
ce. levi whe, ferme aſcribitur.“ Gothefr. Comm. in 
IL. Contratlus, p. 145. See D. 1. 2. 52.93. where 
ſays the annotator, “ Adverſùs latrenes parim prodeſt 
c euſtodia; adverſus ſurem prodeſſe poteſt, fi quis ad- 
vigilet.“ See alto Vo TH. Contrat de Louage, n. 429. 
and Contrat de Fret d uſage, n. 53. So, by juſtice 
Cotteſmor e, ” Si jeo grante hyens a un home a garder 
& 4 mon oeps, fi les byens per ſon meſgarde ſont ble, 
il ſera charge a moy de meſmes les byens, mea vil 
& ſoit robbe ds meſines les*byens, Il _ cxcuſable per 

& te ley. “ 10 Hen. VI. 21. 5 , 

[p] Ld. Raym. 912, 0% 
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degree of care demanded, not. the remedy aver, is 
the true meaſure of the obligation; for the 
bailee might have his appeal of robbery, yet he 
is not bound to keep the goods againſt robbers 
without a moſt expreſs agreement [q. This, I 
apprehend, is all that was meancd by St. GE R- 
Max, when he ſays, ** that, if a man have nothing 
« for keeping the goods bailed, and promiſe, at 
* the time of the delivery, to reſtore them ſafe 
« ot bis peril, he is not reſponſible for mere 
cc caſualties [7];” but the rule extracted from this 
paſſage, that a /pecial acceptance to keep sar E- 
« Ly will not charge the bailee againſt the acts 
« of wrongdoers (],” to which purport HorarT 
alſo and CRok H are cited, is too general, and 
muſt be confined to acts of violence. 
gr cannot leave this point, without remarking, 
that a tenant at will, whoſe intereſt, when he bs 
it rentfree, the Romans called PRECARIUM, 
ſtands in a ſituation exactly parallel to that of a 
depoſitary ; . for, uitnopgh the contract be for h:s 
benefit, and, in ſome inſtances, for his benefit 
only, yet he has an intereſt in the land till the will 
is determined, © and, our law adds, it is the 
&« folly of the leſſor, if he do nor reſtrain him by 
« a ſpecial condition :” thence it was adjudged, 
in the Counteſs of Shrewſbury's cale, © that an 


[7] 2 Sho. pl. 166. 

[r Doct. and Stud. dial. 2. chap. 38. 
fs] Com. 135, Ld. Raym. 915. 
„ cc action 
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e action will not lie againſt a tenant at will gene- 
rally, if the houſe be burned through his neg- 
« letſz];” but, ſays juſtice Powell, * had the 
« action been founded on a ſpecial undertaking, 
« 25 that, in conſideration that the leſſor would 
let him live in the houſe, he would deliver it 
« up in as good repair as it then tous in, ſuch an 
action would have been maintainable [z].“ 


Tt being then eſtabliſhed, thar a bailee of the 
firſt fort is anſwerable only for a fraud, or for 


groſs neglect, which is conſidered as evidence of 
it, and not for ſuch ordinary inattentions as may 


be compatible with good faith, if the depoſitary 


be himſelf 4 careleſs and inattentive man; a 


queſtion may ariſe, whether, if proof be given, 


that he 1s, in truth, very thoughtful and vigilant 
in his own concerns, he is not bound to reſtitu- 
tion, if the depoſit be loſt through his neglect, 
either ordinary or flight; and it ſeems eaſy to 
ſupport the affirmative; ſince in this caſe the 
meaſure of diligence is that, which the bailee ujes 
in bis own afjairs, It muſt however be confeſled, 
that the character of the individual depoſitary 
can hardly be an object of judicial diſcuſſion: 
if he be //ightly or even ordinarily negligent in 
keeping the goods depoſited, the favourable pre- 
ſumption is, that he is equally neglectful of his 
own property; but this preſumption, like all 
others, may be repelled ; and, if it be proved, 
LJ 5 Rep. 13. b. 
[ Ld. Raym. 911. 
| | for 
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for inſtance, that, his houſe being on fire, he 
faved his own goods, and, having time and 
power to fave alſo thoſe depoſited, ſuffered them 
to be burned, he ſhall reſtore the worth of them 
to the owner []. If, indeed, he have time to 
fave only one of two cheſts, and one be a de- 
poſit, the other his own property, he may juſtly 


prefer his own; unleſs that contain things of 


ſmall comparative value, and the other be full 
of much more precious goods, as fine linen or 
ſilks; in which caſe he ought to fave the more 
valuable cheſt, and has a right to claim indem- 
nification from the depoſitor for the loſs of 
his own. Still farther; if he commit even a 
groſs neglect in regard to his own goods as well 
as thoſe bailed, by which 50h are loſt or damaged, 
be cannot be ſaid to have violated good faith, and 
the bailor muſt impute to his own folly the con- 
fidence which he repoſed in ſo improvident and 
thoughtleſs a perſon | x}. 

To this principle, that a depofitary is anſwer- 
able only tor groſs negligence, there are ſome ex- 
ceptions. 

Firſt, as in Southcote's caſe, where the bailee, 
by a /pecia? agreement, has engaged to anſwer 
for more: „ Si quid nominatim convenit,“ ſays 
the Roman lawyer, © vel plus vel minus in fin- 


[w] Porn, Contrat de Dipit, n. 29. Stiernh, de 


[x] Bract, 99. b. Juſtin, Inſt, I. 3. tit. 15. 


" gulis 
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1 gulis contractibus, hoc ſervabitur quod initiò 
* convenit; legem enim contractui dedit y] 5” 
but the opinion of Cxrsus, that an agreement 
to diſpenſe with deceit is void, as being contrary 
to good morals and decency, has the afſent both 
of Ulpian and our Engliſh courts Lx]. 

Secondly ; when a man ſpontaneouſly and of- 
ficiouſly propoſes to keep the goods of another, 
he may prevent the owner from intruſting them with 
a perſon of more approved vigilance; for which 
reaſon he takes upon himſelf, according to Ju- 
LIAN, the riſk of the depoſit, and becomes reſponſible 
at leaſt for ordinary neglect, but not for mere caſual- 
ties [a]. 

Where things are depoſited through neceſ- 
ſity on any ſudden emergence, as a fire or a ſhip- 
wreck, M. LE BRU inliſts, © that the depoſitary 
© muſt anſwer for 4% than groſs neglect, how 
t careleſs ſoever he may be in his own affairs; 
© ſince the preceding remark, that a man, who 
« repoſes confidence in an improvident perſon, mu/t 
« impute any loſs to his own folly, 18 inapplicable 
*© to a caſe, where the depoſit was not optional; 
« and the law ceaſes with the reaſon of it |[b],” 
but that is not the oxy reaſon ; and, though it is 
an additional misfortune, for a man in extreme 
haſte and deep diſtreſs to light upon a ſtupid or 


Lo] l. Contraftus, 23. D. de reg. jur. 
[z] Dot. and Stud. dial. 2. chap. 38. 
[a] D. 16. 3. 1. 35. 5 
[5] De la Preflation des Fautes, p. 77. ; 
mattentlve 
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inattentive depoſitary, yet I can hardly perſuade 
myſelf, that more than perfect good faith is de- 
manded in this caſe, although a violation of that 
faith be certainly more criminal than in other 
caſes, and was therefore puniſhed at Rome by a for- 
feiture of the double value of the goods depoſited, 

In theſe circumſtances, however, a henevolent 
offer of keeping another's property for a time 
would not, I think, bring the caſe within Julian's 
rule before-mentioned, ſo as to make the perſon 
offering anſwerable for /light, or even ordinary, 
| negligence z and my opinion is confirmed by the 
f authority of LABEO, who requires no more than 
' good faith of a negotiorum geſter, when * affec- 
( tione coactus, ne bona mea diſtrahantur, ne- 
n gotiis ſe meis obtulerit.” 

Thirdly; when the bailee, improperly called 

a depoſitary, either directly demands and receives 
a reward for his care, or takes the charge of goods 
in conſequence of ſome lucrative contract, he be- 
comes anſwerable for ordinary neglect; ſince, in 
truth, he is in both caſes a conductor operis, and 
lets out his mental labour at a juſt price: thus, 
when clothes are left with a man, who is paid 
for the uſe of his bath, or a trunk with an inn- 
keeper or his ſervants, or with a ferryman, the 
5 bailees are as much bound to indemnify the 
owners, if the goods be loſt or damaged through 
their want of ordinary circumſpection, as if they 
were to receive a ſtipulated recompenſe for heir 
H | attention 
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attention and pains; but of this more fully, 
when we come to the article of hiring. | 

Fourthly ; when the bailee alone receives ad- 
vantage from the depoſit, as, if a thing be bor- 
rowed on a future event, and depolited with the 
intended borrower, until the event happens, be- 
cauſe the owner, perhaps, is likely to be abſent 
at the time, ſuch a depoſitary muſt anſwer even 
for flight negligence ; and this bailment, indeed, 
is rather a loan than a depoſit, in whatever light 
it may be conſidered by the parties. Suppoſe, 
for example, that Charles, intending to appear 
at a maſked ball expected to be given on a fu- 


ture night, requeſts George to lend him a dreſs 


and jewels for that purpoſe, and that George, 
being obliged to go immediately into the coun- 
try, deſires Charles to keep the dreſs till his re- 
turn, and, if the ball be given in the mean time, 
to wear it; this ſeems to be a regular loan, al- 
though the original purpoſe of borrowing be 
future and contingent. 

Since, therefore, the two laſt cafes are not, in 
ſtrict propriety, depg/ts, the exceptions to the ge- 
neral rule are rediiced to two only; and the 
ſecond of them, I conceive, will not be rejected 
by the Engliſb lawyer, although I recollect no 
deciſion or dictum exactly conformable to the 
opinion of Julian. 

Clearly as the obligation to reſtore a depoſit 
flows from the nature and definition of this 
contract, yet, in the reign of ELIz A BETA, 

when 


EN > _ 8 I 
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when it had been adjudged, conſiſtently with 
common ſenſe and common honeſty, “ that an 
& action on the caſe lay againſt a man, who had 
te not performed his promiſe of redelivering, or 
delivering over, things bailed to him,“ that 
judgement was reverſed; and, in the ſixth year 
of James, judgement for the plaintiff was ar- 
reſted in a caſe exactly ſimilar c]: it is no won- 
der, that the profeſſion grumbled, as lord Hol 
ſays, at ſo abſurd a reverſal; which was itſelf 
moſt juſtly reverſed a few years after, and the 
firſt deciſion ſolemnly eſtabliſhed in the houſe gf 
peers [ 4]. 

Among the curious remains of Atick law, 
which philologers have collected, very little re- 
lates to the contracts, which are the ſubject of 
this eſſay ; but I remember to have read of De- 
MOSTHENES, that he was advocate for a perſon, 
with whom three men had depoſited ſome va- 
luable utenſil, of which they were joint- owners; 
and the depolitary had delivered it to one of 
them, of whoſe knavery he had no ſuſpicion ; 
upon which the other /wo brought an action, 
but were nonſuited on their own evidence, that 
there was a third bailor, whom they had not 
joined in the ſuit; for, the truth not being 
proved, Demoſthenes inſiſted, that his client could 
not legally reſtore the depojit, unleſs all three pro- 


(e] Yelv. 4. 50. 128. 
[4] 2 Cro. 667. Wheatly and Low, 
H 2 prietors 
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prietors were ready to receive it; and this doctrine 1 
was good at Rome as well as at Athens, when the 1 
ching depoſited was in its nature incapable of par- 7 
tition : it is alſo law, I apprehend, in Weſt- = 
minſter-hall e]. | 

The obligation to return a depoſit faith- 
fully was, in very early times, holden ſacred 
by the Greeks, as we learn from the ſtory 
of GLavcus, who, on conſulting the oracle, 
received this anſwer, © that it was criminal even 
&« to harbour a thought of with-holding depoſited 
« goods from the owners, whoclaimed them f];” 
and a fine application of this aniverſal law is 
made by an Arabian poet contemporary with 
JusTINIAN, who remarks, “ that life and wealth 
« are only depoſited with us by our creator, and, 
« like all other depoſits, muſt in due time be re- 
&« ſtored.” 

II. Employment by commiss10N was alſo 
known to our ancient lawyers; and BRACTex, 
the beſt writer of them all, expreſſes it by the 
Roman word, Mandatum ; now, as the very eſ- 
ſence of this contract is the gratuitous per- 
formance of it by the bailee, and as the term 
commiſſion 18 alſo pretty generally applied to 
bailees, who receive hire or compenſation for their 
attention and trouble, I ſhall not ſcruple to adopt 
the word MANDATE as appropriated in @ limited 
ſenſe to the ſpecies of bailment now before us; 


[e] D. 16. 3. 1. 36. Bro. Abr. it Bailment, pl. 4. 
[f] Herod. VI. 86, Juv. Sat. XIII. 199. 
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nor will any confuſion ariſe. from the common 
acceptation of the word in the ſenſe of a judi- 
cial command or precept, which is in truth 
only a ſecondary and inaccurate uſage of it. 
The great diſtinction then between one ſort of 
mandate and a d:pofit is, that the former lies in 


feſance, and the latter, ſimply in cuſlody: whence, 


as we have already intimated, a difference often 
ariſes between the degrees of care demanded in 
the one contract and in the other; for, the man- 
datary being conſidered as having engaged him- 
ſelf, to ule a degree of diligence and attention ade- 
quate to the performance of his undertaking, the 
omiſſion of ſuch diligence may be, according to 
the nature of the buſineſs, either ordinary, or 
ſlight, negle&t; although a bailee of this ſpecies 
ought regularly to be anſwerable only for a vio- 
lation of good faith. This 1s the common doc- 
trine taken from the law of ULy1ian; but there 
ſeems, in reality, to be no exception in the pre- 
ſent caſe from the general rule; for, ſince good 
faith itſelf obliges every man zo perform his ac- 
tual engagements, it of courſe obliges the man- 
datary to exert himſelf in proportion to the 
exigence of the affair in hand, and neither to 
do any thing, how minute ſocver, by which 
his employer may ſuſtain damage, nor omit any 
thing, however inconſiderable, which the nature 
of the act requires [g]: nor will a want of ability 


[g] Lord Raym. g10. 
| 10 
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to perform the contract be any defence for the 
contracting party; for, though the law exads no 
impoſſible things, yet it may juſtly require, that 
every man ſhall know his own ſtrength, before 
he undertakes to do an act, and that, if he de- 
lude another by falſe pretenſions to ſkill, he ſhall 
be reſponſible for any injury, that may be oc- 
caſioned by ſuch deluſion. If, indeed, an un- 
{ſkilful man yield to the preſſing inſtances of his 
friend, who could not otherwiſe have his work 
performed, and engage reluctantly in the buſi- 
neſs, no higher degree of diligence can be de- 
manded of him than a fair exertion of his ca- 
pacity. 

It is almoſt needleſs to add, that a mandatary, 
as well as a depoſitary, may bind himſelf by a 
ſpecial agreement to be anſwerable even for 
caſualties; but that neither the one nor the other 
can exempt himſelf by any ſtipulation from re- 
ſponſibility for fraud, or, its equivalent, groſs 
neglect, 

A diſtinction ſeems very early to have been 
made in our law between the gonfeſance, and the 
misfeſance, of a conductor operis, and, by equal 
reaſon, of a mandatary; or, in other words, be- 
tween a total failure of performing an executory 
undertaking and a culpable neglect in execut- 
ing it; for, when an action on the caſe was 
brought againſt a carpenter, who, having un- 


dertaken to build a new houſe for the plain- 


tiff within a certain time, had not built it, the 
1 | COurt 


I 
b 2 "2 
| G * 23 


7 

* 

4 

* 

1 
©; 

* N 

* k 
3 
* 
. 
. 
— 
* 
FA 


* 
* 17 
% 
oi 
2 
95 
* 
{Ls 
. 
4 
2 
"© 
* 
** 


of BAILMENTS. 65 


court gave judgement of nonſuit; but agreed, 
that, if the defendant had built the houſe negli- 
gently and ſpoiled the timber, an action againſt 
him would have been maintainable[þ]. How- 
ever, in a ſubſequent reign, when a ſimilar action 
was commenced againſt one WaTkixs for net 
building a mill according to his undertaking, 
there was a long converſation between the judges 
and the bar, which chief juſtice Babington at 
length interrupted by ordering the defendant's 
counſel either to plead or to demur; but ſer- 
jeant Rolf choſe to plead ſpecially, and iſſue 
was taken on a diſcharge of the agreement [i]. 
Juſtice Martin objected to the action, becauſe 
no tort was alledged; and he perſiſted warm- 
ly in his opinion, which ſeems not wholly 
irreconcilable to that of his two brethren ; for 
in the caſes, which they put, a ſpecial injury 
was ſuppoſed to be occaſioned by the non- 
performance of the contract. 

Authority and reaſon both convince me, that 
Martin, into whoſe opinion the reporter recom- 
mends an inquiry, was wrong in his objection, 
if he meaned, as juſtice Cokain and the chief 


| Juſtice ſeem to have underſtood him, that no 


ſuch action would lie for nonfeſance, even though 
ſpecial damage had been tated. His argument was, 
that the action before them ſounded in covenant 


[+] Yearb, 11 Hen, IV. 33. 


[i] Vearb. 3 Hen. VI. 36. b. 37. a. Stath. Abr. 
tit. Accions ſur le cas, pl. 20. 


merely, 
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merely, and required a ſpecialty to ſupport it; but 
that, if the covenant had been changed into a tort, 
a good writ of treſpaſs on the cafe might have 
been maintained : he gave, indeed, an example 
of mistelance, but did not controvert the in- 
ſtances, which were given by the other judges. 
It was not alledged in either of the caſes juſt 
cited, that the defendant was to receive pay for 
the feſance of his work; but, ſince both defen- 
dants were deſcribed as actually in trade, it was 
not perhaps intended, that they were to work 
for nothing : ] cannot however perſuade myſelf, 
that there would have been any difference, had 
the promiſes been purely gratuilous, and had a 
ſpecial injury been cauſed by the breach of them. 
Suppoſe, for inſtance, that Robert's corn-fields 
are ſurrounded by a ditch or trench, in which 
the water from a certain ſpring uſed to have a 
free courſe, but which has of late been ob- 
{ſtructed by ſoil and rubbiſh; and that, Robert 
informing his neighbour Henry of his intention 
ipeedily to clear the ditch, Henry offers and un- 
dertakes immediately to remove the obſtruction 
and repair the banks without reward, he having 


buſineſs of the ſame kind to perform on his own 


grounds: if, in this caſe, Henry neglect to do 
the work undertaken, “ and the water, not hav- 
« ing its natural courſe, overflow the fields of 
& Robert and ſpoil his corn,” may not Revert 
maintain his action on the caſe ? Moſt aſſuredly; 
and fo in a thouſand inſtances of proper bail- 

ments 
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ments, that might be ſuppoſed ; where a juſt 
reliance on the promiſe of the defendant pre- 
vented the plaintiff from employing another per- 
ſon, and was conſequently the cauſe of the loſs, 
which he ſuſtained [&]; for it is, as it ought to 
be, a general rule, that, for every damnum in- 


Jurid datum, an action of ſome ſort, which it is the 


province of the pleader to adviſe, may be main- 
tained; and, although the gratuitous performance 
of an act be a benefit conferred, yet, according 
to the juſt maxim of Paulus, Adjuvari nos, 
non decipi, beneficio oportet [I: but the ſpecial 
damage, not the aſſumption, is the cauſe of 
this action; and, if notice be given by the 
mandatary, before any damage incurred, and 
while another perſon may be employed, that 
he cannot perform the work, no proceſs of 
law can enforce the performance of it. 

A caſe in Brook, made complete from the 
Year-book, to which he refers, ſeems directly in 
point; for, by chief juſtice Fixzvx, it had been 
adjudged, that, © if a man aſſume to build a houſe 
for me by a certain day, and do not build it, 
and 1 ſuffer damage by bis nonfeſance, I ſhall 
© have an action on the caſe, as well as if he 
* had done it amiſs:” but it is poſſible, that 


Fineux might ſuppoſe a conſideration, though 
none be mentioned Im]. 


[I Yearb. 19 Hen. VI. 49. 

L] D. 13. 6. 17. 3. 

[m] Bro. Abr. tit. Action ſur le Caſe, 72. 
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Actions on this contract are, indeed, very un- 
common, for a reaſon not extremely flattering to 
human nature; becauſe it is very uncommon to 
undertake any office of trouble without compenſa- 
tion; but, whether the caſe really happened, or 
the reward, which had actually been ſtipulated, 
was omitted in the declaration, the queſtion 
« whether a man was reſponſible for damage 
** to certain goods occaſioned by his negligence 
in performing a GRATUITOUS promiſe,” came 
before the court, in which lord Holt preſided, fo 
lately as the ſecond year of queen Anwz; and a 
point, which the firſt elements of the Roman law 
have ſo fully decided, that no court of judica- 
ture on the continent would ſuffer it to be de- 
bated, was thought in ExcLany % deſerve, 
what it certainly received, very great confidera- 
tion| n |. 

The cale was this: BERNARD had aſſumed 
without pay ſafely to remove ſeveral caſks of 
brandy from one cellar, and lay them down /afely 
in another, but managed them ſo negligently, 
that one of the caſks was ſtaved, After the ge- 
neral ifſye joined, and a verdict for the plaintiff 
Cocos, a motion was made in arreſt of judge- 
ment on the irrelevancy of the declaration, in 
which 1t was neither alledged, that the defendant 
was to have any recompenſe for his pains, nor that 
he was a common porter ; but the court were una- 


[n] Ld. Raym. gog—920. 1 Salk. 26. Com. 133. 
Farr. 13. 137. 528. ov a 
nimouſly 
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nimouſly of opinion, that the action lay; and, 
as it was thought a matter of great conſequence, 
each of the judges delivered his opinion ſepa- 
rately. 

The chief juſtice, as it has before been inti- 
mated [9], pronounced a clear, methodical, ela- 
borate argument; in which he diſtinguiſhed bail. 
ments into & ſorts, and gave a hiſtory of the 
principal authorities concerning each of them. 
This argument is juſtly repreſented by my learned 
friend, the annotator on the Firſt Inſtitute, as 
© a moſt maſterly view of the whole ſubject of 
e bailment [p]; and, if my little work be con- 
ſidered merely as a commentary on it, the ſtudent 
may perhaps think, that my time and attention 
have not been unuſefully beſtowed. 

For the deciſion of the principal caſe, it 


would have been ſufficient, I imagine, to in- 


ſilt, that the point was not new, but had 
already been determined; that the writ in 
the KEG1STER, called, in the ſtrange dialect of 
our forefathers, De pips vini cariandd [q], was 
not ſimilar, but identical; for, had the reward 
been the eſſence of the action, it muſt have been 
inſerted in the writ, and nothing would have been 
left for the declaration but the ſtating of the day, 


e] P. 35. | 
Lo] Hargr. Co. Litt, 89. b. n. 3. The profeſſion muſt 


lament the neceſſary ſuſpenſion of this valuable work. 


7] Reg. Orig. 110. a. fee alſo 110. b. De equo 
in fir mo ſanande, and De columbar i reparando. 
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the year, and other circumſtances; of which 
Raſeell exhibits a complete example in a writ 
and declaration for negligently and improvidently 
Planting a quickſet hedge, which the defendant had 
promiſed to raiſe, without any conſideration al- 
ledged ; and iflue was joined on a traverſe of the 
negligence and improvidence{r]. How any an- 
ſwer could have been given to theſe authorities, 
I am at a loſs even to conceive : but, although 
it is needleſs to prove the ſame thing twice, yet 
other authorities, equally unanſwerable, were ad- 
duced by the court, and ſupported with rea- 
ſons no leſs cogent z for nothing, ſaid Mr. Juſtice 
Powell emphatically, is law, that is not reaſon ; 
a maxim, in theory excellent, but in practice 
dangerous, as many rules, true in the abſtract, 
are falſe in the concrete ; for, ſince the reaſon of 
Titius may, and frequently does, differ from the 
reaſon of Septimius, no man, who is nota lawyer, 
would ever know how to act, and no man, who 
is a lawyer, would in many inſtances know what 
to adviſe, unleſs courts were bound by au- 
thority, as firmly as the pagan deities were 
ſuppoſed to be bound by the decrees of fate. 

Now the 7ea/ſen aſſigned by the learned judge 
for the caſes in the Regiſter and Year-books, 
which were the ſame with Coggs and Bernard, 
namely, „that the party's sPECIAL aſſumpfſit and 
e undertaking obliged him / to do the thing, 
„ that the bailor came to no damage by his 


[r] Raſt, Entr, 13. b. 


„ neglect,” 
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ct negle&,” ſeems to intimate, that the omiſſion 
of the words ſalvò et ſecure would have. made a 
difference in this caſe, as in that of a depoſit ; 
but I humbly contend, that thoſe words are im- 
plied, by the nature of a contract which lies in 
feſance, agrecably to the diſtinction with which 1 
began this article. As judgement, indeed, was 
to be given on the record merely, it was unne- 
ceſſary, and might have been improper, to have 
extended the propoſition beyond the point then 
before the court; but I cannot think, that the 
narrowneſs of the propoſition in this inſtance affects 
the general doctrine, which I have preſumed to 
lay down; and, in the ſtrong caſe of the 
ſhepherd, who had a flock to keep, which he ſuffered 
through negligence to be drowned, neither a re- 
ward nor a ſpecial undertaking are ſtated [s] : 
that caſe, in the opinion of juſtice Townſexd, de- 
pended upon the diſtinction between a bargain 
executed and executory ; but I cannot doubt the 
relevancy of an action in the ſecond caſe, as well 
as the firſt, whenever actual damage is occaſioned 
by the nonfeſance [t]. 

Thereſeems little neceſſity after this, to mention 
the caſe of Powtuary and Walton, the reaſon of 


[] Yearb. 2 Hen. VII. 11, 

I] Stath, Abr. tit. Accions ſur le cas, pl. 11. By 
juſtice Paton, “ f1 un ferrour face covenant oye moy 
de terrer mon chival, jeo die qe fil ne ferra mon 
* chival, uncore jeo averai accion ſur mon cas, qar en 
© ton default peraventure mon chival eſt perie,” 
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which applies directly to the preſent ſubject; and, 
though it may be objected that the defendant was 
ſtated as a farrier, and muſt be preſumed to have 
acted in his trade, yet chief juſtice Rolle intimates 
no ſuch preſumption; but ſays expreſsly, that 
s an action on the caſe lies upon this matter, 
& without alledging any conſideration: for the 
& negligence is the cauſe of action, and not the 
* aſſumpfit u]. 

A bailment without reward to carry from place 
to place is very different from a mandate to per- 
form @ work ; and, there being nothing to take 
it out of the general rule, 1 cannot conceive 
that the bailee is reſponſible for 4% than groſs 
neglect, unleſs there be a ſpecial acceptance: 
for inſtance, it Stephen deſire Philip to carry a 
diamond-ring from Briſtel to a perſon in London, 
and he put it with bani-notes of his own into a 
letter-caſe, out of which it is ſtolen at an inn, 
or ſeized by a robber on the road, Philip ſhall 
not be anſwerable for it; although a very care- 
ful, or perhaps a commonly prudent, man would 
have kept it in his purſe at the inn, and have 
concealed it ſomewhere in the carriage; bur, if 
he were to ſecrete his own notes with peculiar 
vigilance, and either leave the diamond in an 
open room, or wear it on his finger in the chaiſe, 
I think be would be bound, in caſe of a loſs by 
ſtealth or robbery, to reſtore the value of it to 
Stephen: every thing, therefore, that has been 


[4] 1 Ro. Abr. 10. 
expounded 
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expounded in the preceding article concerning 
depoſits, may be applied exactly to his. ſort of bail- 
ment, which may be conſidered as a ſubdiviſion 
of the ſecond ipecies. 

Since we have nothing in theſe caſes analogous 
to the judgements of inſamy, which were often 

ronounced at Rome and hens, it is hardly ne- 
ceſſary to add, what appears from the ſpeech of 
Cicero for S. Roſcius of Amerin, that * the an. 
« cient Romans conſidered a mandatary as in- 
« famous, if he broke his engagement, not only 
ce by actual fraud, but even by more than ordinary 
&* negligence (. 

As to exceptions from the rule concerning 
the degree of neglect, for which a mandatary 
is reſponſible, almolt all, that has been advanced 
before in the article of depoſits, in regard to a 
ſpecial convention, a voluntary offer, and an in- 
tereſt accruing to both parties, or only to the 
bailee, may be applied to mandates : an under- 
taker of a work for the benefit of an abſent per- 
ſon, and without his knowledge, is the negotiorum 
geſtor of the civilians, and the obligation reſult- 


ing from his implied contract has been incidentally 


mentioned in a preceding page. 


ſw] In privatis rebus, ſi quis rem mandatam non 
modo malitiaſiùs geſſiſſet, ſui quaſtiis aut commodi 
“ causa, verùm etiam negligentizs, eum majores ſum- 
mum admiſiſſe dedecus exiſtimabant: itaque man- 
* dat: conſtitutum eſt judicium, non minds turpe quam 


*f furti.” Pro S. Roſc. p. 116. Glaſg, 
III. On 
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III. On the third ſpecies of bailment, which 

is one of the moſt uſual and moſt convenient in 
civil ſociety, little remains to be obſerved; be- 
cauſe our own, and the Roman, law are on this 
bead perfectly coincident, I call it, after the 
French lawyers, loan for uſe, to diſtinguiſh it from 
their loan for conſumption, or the MyuTuvuM of the 
Romans; by which is underſtood the lending of 
money, wine, corn, and other things, that may be 


valued by number, weight, or meaſure, and are 


to be reſtored only in equal value or quantity [x]: 
this latter contract, which, according to St. 
GERMAN, is moſt properly called a loan, does 
not belong to the preſent ſubject; but it may be 
right to remark, that, as the /pecifick things are 
not to be returned, the ab/o/ute property of them 
is transferred to the borrower, who mult bear the 
loſs of them, if they be deſtroyed by wreck, 
pillage, fire, or other inevitable misfortune, 


Fx] Dot. and Stud. dial. 2. ch. 38. Bract. 99. 

a. b. In Ld. Raym. 916. where this paſſage from 
Bracton is cited by the chief juſtice, mutuam is printed 
for commodatam ; but what then can be made of the 
words ad IPSAM re/tituendam? There is certainly ſome 
miftake in the pafſage, which muſt be very ancient, for 
the oldeſt MS. that I have ſeen, is conformable to 
Tattel's edition, I ſuſpe& the omiſſion of a whole line 
after the word precium, where the manuſcript has a full 
point; and poſſibly the ſentence omitted may be thus 
ſupplied from 7a/iinian, whom Eragon copied: “At 
4 is, qui mutuum accepit, obligatus remanct,” { forte 
incendio, &c. Jnft, 3. 13. 2. 
5s Very 
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Very different is the nature of the bailment 
in queſtion ; for a horſe, a chariot, a book, a 
greyhound, or a fowling-piece, which are lent 
for the uſe of the bailee, ought to be redelivered 


ſpecifically ; and the owner mult abide the loſs, 


if they periſh through any accident, which a very 
careſul and vigilant man could not have avoided. 
The negligence of the bortower, who alone re- 
ceives benefit from the contract, is conſtrued ri- 
gorouſly, and, although fight, makes him lia- 
ble to indemnify the lender; nor will his inca- 
pacity to exert more than ordinary attention avail 
him on the ground of an impoſſibility, © which 
*« the law, ſays the rule, never demands ;” for 
that maxim relates merely to things ab/olutely 
impoſſible ; and it was not only very poſſible, but 
very expedient, for him to have examined his 
own capacity of performing the undertaking, 
before he deluded his neighbour by engaging 
in it: if the lender, indeed, was not deceived, 
but perfectly knew the quality, as well as age, 
of the borrower, he mult be ſuppoſed to have 
demanded no higher care, than that of which 
ſuch a perſon was capable; as, if Paul lend a 
fine horſe to a raw youth, he cannot exact the 
fame degree of management and circumſpection, 
which he would expect from a riding- maſter or 
an officer of dragoons [J]. | 

From the rule, that a borrower is anſwerable 
for ſlight neglect, compared with the diſtinction 


L] Dumoulin, tract. De eo quod intereſt, n. 185. 
N before 
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before made between ſimple theft and rob- 
bery [z}, it follows, that, if the borrowed goods 
be flolen out of his poſſeſſion by any perſon 
whatever, he muſt pay the worth of them to the 
lender, unleſs he prove, that they were purloined 
notwithſtanding his extraordinary care, The 
example, given by Julian, is the firſt and beſt 
that occurs: Caius borrows a ſilver ewer of 
Titius, and afterwards delivers it, that it may be 
ſafely reſtored, to a bearer of ſuch approved fide- 
lity and warineſs, that no event could be leſs ex- 
pected than its being ſtolen; if, after all, the 
bearer be met in the way by ſcoundrels, who 
contrive to /teal it, Caius appears to be wholly 
blameleſs, and Titius has ſuffered damnum fine in- 
furia, It ſeems hardly neceſſary to add, that the 
ſame care, which the bailee is bound to take of 
the principal thing bailed, muſt be extended to 
ſuch acceſſory things, as belong to it, and were 
delivered with it: thus a man, who borrows a 
watch, is reſponſible for ſight neglect of the 
chain and ſeals. 

Although the laws of Rome, with which thoſe 
of England in this reſpe& agree, moſt expreſsly 
decide, that a borrower, uſing more than ordi- 
nary diligence, hall not be chargeable, if there be 
a force which he cannot reſiſt Ia], yet Por Ex- 
DoRF employs much idle reaſoning, which I am 
not idle enough to tranſcribe, in ſupport of 2 
new opinion; namely, “ that the borrower ought 

[z] See p. 44. and note [o]. 

[a] D. 44. 7. 1. 4. Ld. Raym. 916, 
| | cc co 
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« to indemnify the lender, if the goods lent be 
« deſtroyed by fire, ſhipwreck, or other in- 
« eyitable accident, and withett his fault, unleſs 
« hig own periſh with them :” for example, if 
Paul lend William a horſe worth thirty guineas 
to ride from Oxford to London, and William 
be attacked on a heath in that road by high- 
waymen, who kill or ſeize the horſe, he is 
obliged, according to Pufendorf and his anno- 
tator, to pay thirty guineas to Paul, The 
juſtice and good ſenſe of the contrary deciſion are 
evinced beyond a doubt by M. Por HIER, who 
makes a diſtinction between thoſe caſes, where 
the loan was the occaſton merely of damage to 
the lender, who might in the mean time have 
ſuſtained a loſs from other accidents, and thoſe, 
where the loan was the ſole efficient cauſe of his 
damage [4]; as if Paul, having lent his horſe, 
ſhould be forced in the interval by ſome preſſing 
buſineſs to hire another for himſelf ; in this caſe 
the borrower ought, indeed, to pay for the hired 
horſe, unleſs the lender had voluntarily ſubmitted 
to bear the inconvenience cauſed by the loan 
for, in this ſenſe and in this inſtance, a benefit 
conferred ſhould not be injurious to the benefactor. 
As to a condition preſumed to be impoſed by the 
lender, that he would not abide by any loſs oc- 
caſioned by the lending, it ſeems the wildeſt and 
molt unreaſonable of preſumptions: if Paul 
really intended to impoſe ſuch a condition, he 

(5] Poth. Pret à Uſage, n. 55, Puf. with Bar- 
beyrac's notes, B. 5. C. 4. 86. 
K 2 ſhould 
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ſhould have declared his mind; and I perſuade 
myſelf, that William would have declined a 
favour ſo hardly gbtained, 

Had the borrower, indeed, been imprudent 
enough to leave the high road and paſs through 
{ome thicket, where robbers might be ſuppoſed 
to lurk, or had he travelled in the dark at a very 
1 hour, and had the horſe, in either 
caſe, been taken from him or killed, he muſt have 
indemnified the owner ; for irreſiſtible force is no 
excuſe, if a man put himſelf in the way of it by 
his own raſhnels. This is nearly the caſe, cited 
by St. German from the Summa Roſella, where a 
loan muſt be meaned, though the word, depgſitum 
be erroneouſly uſed [c]; and it is there decided, 
that, if che borrower of a horſe will imprudently 
ride by g ruinous houſe in manifeſt dauger of fall- 
ing, and part of it actually fall on the horſe's 
head, and kill him, the lender is entitled to the 
price of him; but that, if the houſe were in 
good condition and fell by the violence of a ſud- 
den hurricane, the bailee ſhall be diſcharged. 
For the ſame, or a ſtronger, reaſon, if William, 
inſtead of coming to London, for which pur- 
poſe the horſe was lept, go towards Bath, or, 
having borrowed him for a week, keep him 
for a month, he becomes reſponſible for any ac- 
cident, that may befall the horſe in his journey 
to / Bath, or after the expiration of the week [d]. 


[e] Dodd. and Stud. where before cited, 
£4] Ld, Raym. 915.4 
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Thus, if Charles, in a cafe before put [e], wear 
the maſked habit and jewels of George at the ball, 
for which they were borrowed, and be robbed of 
them in his return home at the uſual time and 
by the uſual way, he cannot be compelled to pay 
George the value of them; but it would be 
otherwiſe, if he were to go with the jewels from 
the theatre to a gaming-houſe, and were there 
to loſe them by any caſualty whatever. So, in 
the inſtance propoſed by Gaius in the digeſt, if 
ſilver utenſils be lent to a man for the purpoſe 
of entertaining a party of friends at ſupper in the 
metropolis, and he carry them into the country, 
there can be no doubt of his obligation to in- 
demnify the lender, if the plate be loſt by « ac- 
cident however irreſiſtible. 

There are other caſes, in which a "0 
rower is chargeable for inevitable miſchance, 
even when he has not, as he legally may, taken 
the whole riſk upon himſelf by expreſs agreement, 
For example, if the houſe of Caius be in flames, 
and he, being able to ſecure one thing only, ſave 
an urn of his own in preference to the ſilver 
ewer, which he had borrowed of Titius, he ſhall 
make the lender a compenſation for the loſs; 
eſpecially if the ewer be the more valuable, and 
would conſequently have been preferred, had he 
been owner of them both : even if his urn be 
the more precious, he muſt either leave it, and 
bring away the borrowed veſſel, or pay Titius 


[e] P. 50, 
the 
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the value of that, which he has loſt ; unlefs 
the alarm was ſo ſudden, and the fire ſo violent, 
that no deliberation or ſelection could be juſtly 
expected, and Caius had time only to ſnatch up 
the firſt utenſil, that preſented itſelf. 

Since openneſs and honeſty are the ſoul of con- 
tracts, and ſince © a ſuppreſſion of truth is often 
as culpable as an expreſs falſehood,” I accede 
to the opinion of M. Pothier, that, if a ſoldier 
were to borrow a horſe of his friend for a battle 
expected to be fought the next morning, and 
were 10 conceal from him, that his own horſe was as 
fit for the ſervice, and if the horſe, ſo borrowed, 
were llain in the engagement, the lender ought 
to be indemnified; for probably the diſſimula- 
tion of the borrower induced him to lend the 
horſe; but, had the ſoldier openly and frankly 
acknowledged, that he was unwilling to expoſe 
bis own horſe, ſince, in caſe of a loſs, he was 
unable to purchaſe another, and his friend, never- 
theleſs, had generouſly lent him one, the lender 
would have run, as in other inſtances, the riſk 
of the day. 

If the bailee, to uſe the Roman expreſſion, be 
IN MORA, that is, if a legal demand have been 
made by the bailor, he muſt anſwer for any 
caſualty that happens after the demand; unleſs 
in caſes, where it may be ſtrongly preſumed, 
that the ſame accident would have befallen the 
thing bailed, even if it had been reſtored at the 
proper time; or, unleſs the bailee have legally 

| tendered 
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tendered the thing, and the bailor have put him- 
elf in mord by refuſing to accept it: this rule 
extends of courſe to every ſpecies of bailment. 
« Whether, in the caſe of a valued loan, or, 
chere the goods lent are eſimated at a certain 
© price, the borrower muſt be conſidered as 
bound in all events to reſtore either the things 
e tent or the value of them,“ is a queſtion, upon 
which the civilians are as much divided, as they 
are upon the celebrated clauſe in the law Cu- 
tractus: five or fix commentators of high reputa- 
tion enter the liſts againſt as many of equal 
fame, and each ſide diſplays great ingenuity and 
addreſs in this juridical tournament. D' Avezan 
ſupports the affirmative ; and Potbier, the nega- 
tive; but the ſecond opinion ſeems the more rea- 
ſonable. The word PERICULUM, uſed by UL 
pian, is in itſelf equivocal : it means Bazærd in 
general, proceeding either from accident or from 
neglect; and in this latter ſenſe it appears to have 
been taken by the Roman lawyer in the paſſage, 
which gave birth to the diſpute, But, what- 
ever be the true interpretation of that paſſage, 
J cannot ſatisfy myſelf, that, either in the 
Cuſtomary Provinces of FRANCE, or in ExG- 
LAND, a borrower can be chargeable for all 
events without his conſent unequivocally given: 
if William, indeed, had ſaid to Paul alterna- 
tively, „ promiſe, on my return to Oxford, 
© either to reſtore your horſe or to pay you thirty 
« guineas,” he mult n all events have performed 
3 one 


es. > © TW LA 


one part of this disjunctive obligation [/]; but, 
if Paul had only ſaid, “ the horſe, which I lend 
« you for this journey, is fairly worth thirty 
„ guineas, no more could be implied from 
thoſe words, than a deſign of preventing any 
future difficulty about the price, if the horſe 
ſhould be killed or injured through an omiſſion 
of that extraordinary diligence, which the nature 
of the contract required. 

Beſides the general exception to the rule con- 
cerning the degrees of neglect, namely, Si guid 
convenit vel plus vel minus, another is, where goods 
are lent for a ule, in which the lender has a com- 
mon intereſt with the borrower: in this caſe, 
as in other bailments reczprocally advantage- 
ous, the bailee can be reſponſible for no 
more than ordinary negligence ; as, if Stephen 
and Philip invite fome common friends to 
an entertainment prepared at their joint ex- 
penſe, for which purpoſe Philip lends a 
ſervice of plate to his companion, who un- 
dertakes the whole management of the feaſt, 
Stephen 1s obliged only to take ordinary care of 
the plate; but this, in truth, is rather the inno- 
minate contract do ut facias, than a proper 
loan. 

Agreeably to this principle, it muſt be de- 
cided, that, if goods be lent for the /ole ad- 
vantage of the lender, the borrower is anſwerable 
for groſs neglect only; as, if a paſſionate lover of 


[II Palme 551. 
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muſick were to lend his own inſtrument to a 
player in a concert, merely to augment his 
pleaſure from the performance; but here again, 
the bailment is not fo much a loan, as a man- 
date; and, if the muſician were to play with all 
due ſkill and exertion, but were to break or hurt 
the inſtrument without any malice or very cul- 
pable negligence, he would not be bound to in- 
demnify the amateur, as he was not in want of 
the inſtrument, and had no particular deſire to 
uſe it. If, indeed, a poor artiſt, having loſt or 
ſpoiled his violin or flute, be much diſtreſſed by 
this loſs, and a brother-muſician obligingly, 
though voluntarily, offer to lend him his own, I 
cannot agree with DESPEISSESs, a learned advo— 
cate of Montpellier and writer on Roman law, that 
the player may be leſs careful of it than any other 
borrower : on the contrary, he is bound, in con- 
ſcience at leaſt, to raiſe his attention even to a 
higher degree; and his negligence ought to be 
conſtrued with rigour, 

By the law of Moss, as it is commonly 
tranſlated, a remarkable diſtinction was made 
between the loſs of borrowed cattle or goods, 
happening in the abſence, or the preſence, of 
the o.] YER; for, ſays the divine legiſlator, “ if a 
* man borrow aught of his neighbour, and it 
* be hurt or die, the owner thereof not being with 
* 77, he ſhall ſurely make it good; but, if the 
© owner thereof be with it, he ſhall t make it 


* good[g]:” now it is by no means certain, 


[e] Exod. xxii 14, 15. 
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that the original word ſignifies the owner, for it 
may ſignify the poſſeſſor, and the law may import, 
that the borrower ought not to loſe ſight, when he 
can poſſibly avoid it, of the thing borrowed ; but, 
if it was intended, that the borrower ſhould al- 
ways anſwer for caſualties, except in the caſe, 
which muſt rarely happen, of the owner's pre- 
ſence, this exception ſeems to prove, that no 
caſualties were meaned, but ſuch as extraordinary 
care might have prevented; for I cannot ſee, 
what difference could be made by the preſence 
of the owner, if the force, productive of the in- 
jury, were wholly irreſiſtible, or the accident 
inevitable. | 
An old Athenian law 1s preſerved by De- 
moſthenes, from which little can be gathered on 
account of 1ts generality and the uſe of an am- 
biguous word ]: it is underſtood by Petit as 
relating to guardians, mandataries, and com- 
miſſioners; and. it is cited by the orator in the 
cale of a guardianſhip. The Athenians were, 
probably, ſatisfied with ſpeaking very gene- 
rally in their laws, and left their juries, 
for juries they certainly had, to decide favoura- 
bly or ſeverely, according to the circumſtances 
of cach particular caſe. 


0 ITept wy xabupnxe rig, oH S ονενν,ji, owe av 
euros ine Rriſhe's edition, 855. 3. Here the verb 
xabupitrva, may imply fight, or ordinary, neglect ; or 
even fraud, as Petit has rendered it. 
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IV. As to the degree of diligence, which the 
law requires from a pawnee, I find myſelf again 


obliged to difſent from Sir-Edward Coke, with 


whoſe opinion a ſimilar liberty has before been 
taken in regard to a depofitary; for that very 
learned man lays it down, that, © if goods be 
& delivered to one as a gage or pledge, and they 
4e be /tolen, he ſhall be diſcharged, becauſe he 
* bath a property in them; and, zherefore, he 
te ought to keep them no otherwiſe than his 
e own [i]: 1 deny the firſt propoſition, the 
reaſon, and the concluſion, 

Since the bailment, which is the ſubject of the 
preſent article, is beneficial to the patonce by ſe- 
curing the payment of his debt, and ro the 
pawnor by procuring him credit, the rule, which 
natural reaſon preſcribes, and which the wiſdom 
of nations has confirmed, makes it requiſite for 
the perſon, to whom a gage or pledge is bailed, 
to take ordinary care of it; and he muſt conſe- 
quently be reſponſible for ordinary neglect [&]. 
This is expreſsly holden by BRACTON; and, 
when I rely on his authority, I am perfectly 


aware, that he copied Juſtinian almoſt word for 
word, and that lord Holt, who makes conſidera— 


ble uſe of his treatiſe, obſerves three or four 
times, “ that he was an eld author [1] ;” but, al- 
though he had been a civilian, yet he was alſo a 


[i] 1 Inſt. 89. a. 4 Rep. 83. b. 
[4] Bract. 99. b. 
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great common- lawyer, and never, I believe, 
adopted the rules and expreſſions of the Romans, 
except when they coincided with the laws of Eng- 
land in his time: he is certainly the 2% of our 
juridical claſſicks; and, as to our ancient au- 
thors, if their doctrine be nat law, it muſt be left 
to mere hiſtorians and antiquaries ; bur, if it 
remain unimpeached by any later deciſion, it is 
not only equally binding with the moſt recent 
law, but has the advantage of being matured 
and approved by the collected ſagacity and ex- 
perience of ages. The doctrine in queſtion 
has the full aſſent of lord Holt himſelf ; who de- 
clares it to be /ufficient, if the pawnee ule true, 
« and ordinary, diligence for reſtoring the goods, 
and that, ſo doing, he will be indemnitied, 
e and, notwithſtanding the loſs, ſhall reſort to 
„the pawnor for his debt.“ Now 1t has been 
proved, that“ a bailee cannot be conſidered as 
e uling ordinary diligence, who ſuffers the goods 
& bailed to be taken by ftealth out of his 
e cuitody[m];” and ir follows, that“ a pawnee 
„ ſhall not be diſcharged, if the pawn be ſimply 
& ſolen from him;“ but if he be forcibly robbed 
of it without his fault, his debt ſhall not be ex- 
tinguiſhed. 

The paſſage in the Roman inſlitutes, which 
Bracten has nearly tranſcribed, by no means con- 
vinces M. LE Baux, that a patenee and a bor- 
rower are not reſponſible for one and the ſame 


Im] P. 44. note [9]. 
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degree of negligence; and it is very certain, that 
Ulpian, ſpeaking of the Actio pignoratitia, uſes 
theſe remarkable words: ** Venit in hac actione 
cc et dolus et culpa UT in commodato, venit et 
&« cuſtodia; vis major non venit.” To ſolve 


this difficulty, Nood? has recourſe to a conjectural 


emendation, and ſuppoſes uT to have been in- 
advertently written for Ar; but, if this was a 
miſtake, it muſt have been pretty ancient, for 
the Greek tranſlators of this ſentence uſe a par- 
ticle of ſimilitude, not an adverſative : there 
ſeems, however, no occaſion for ſo hazardous a 
mode of criticiſm. Uſpian has not ſaid, *“ falis 
culpa qualis in commodato ;” nor does the 
word ur imply an exact reſemblance : he 
meaned, that a pawnee was anſwerable tor neg- 
lect, and gave the firſt inſtance, that occurred, 
of another contract, in. which the party was 
likewiſe anſwerable for neglect, but left the /ort 
or degree of negligence to be determined by his 
general rule; contormably to which he himſelf 
expreſsly mentions PIGNUS among, other con— 
tracts reciprocally uſeful, and dillinguithes it from 
COMMODATUM, whence the borrower 1 de- 
rives advantage []. 

It is rather leſs caſy to anſwer the caſe in the 
book of Aſiſe, which ſeems wholly ſubverſive of 
my reaſoning, and, if it {tand unexplained, will 
break the harmony of my teme]; for there, 

[] Before, p. 16. 

De] 29 Aſſ. pl. 28. 
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in an action of detinue for a hamper, which had 
been bailed by the plaintiff to the defendant, the 
bailee pleaded, *©* that it was delivered to him in 
ce gage for a certain ſum of money; that he had 
s“ put it among his other goods; and that all toge- 
cc ther had been ſtolen from him :” now, accord- 
ing to my doctrine, the plaintiff might have de- 
murred to the plea; but he was driven to reply, 
* that he tendered the money before the ftealing, 
4 and that the creditor refuſed to accept it,“ on 
which fact iſſue was joined; and the reaſon, aſ- 
ſigned by the chief juſtice, was, that,“ if a man 
„bail goods to me 1% keep, and I put them 
* among my own, I ſhall not be charged, if they 
e be Holen. To this caſe I anſwer : firſt, that, 
if the court really made no difference between a 
pawnee and a depofitary, they were indubitably 
miſtaken; for which aſſertion I have the authority 
of Bracton, lord Holt, and St. German, who ranks 
the taker of a pledge in the ſame claſs with a hirer 
of goods p)]; next, that in a much later caſe, in 
the reign of Hen. VI., where a hiring of cuſtody 
ſeems to be meaned, the diſtinction between a 
theft and a robbery is taken agreeably to the 
Reman law [q]; and, laſtly, that, although in the 
ſtrict propriety of our Eng/i/h language, to ſteal 
is to take clandeſtinely, and to rob is to ſeize by 
violence, correſponding with the Norman verbs 
embleer and robber, yet thoſe words are ſometimes 


[p] Do&t. and Stud. dial 2. ch. 38. 


17] Before, p. 44. note [e]. 
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uſed inaccurately ; and I always ſuſpected, that 
the caſe in the book of A/i/e related to a rob- 
bery, or a taking with force; a ſuſpicion con- 
firmed beyond any doubt by the judicious Brook, 
who abridges this very caſe with the following | 
title in the margin, Que ſerra al perde, quant 
les biens ſont robbes [r]:”* and, in a modern ö 
work, where the old caſes are referred to, it ap- 
pears to have been ſettled, in conformity to them 
and to reaſon, © that if the pawn be laid up, 
<« and the pawnee be robbed, he ſhall not be an- 
ce ſwerable [s]: but lord Coke ſeems to have uſed 
the word flolen in its proper ſenſe, becauſe he 
plainly compares a pawn with a depoſit. 

If, indeed, the thing pledged be taken openly 
and violently through the fault of the pledgee, 
he ſhall be reſponſible for it; and, after a tender 
and refuſal of the money owed, which are equiva- 
lent to actual payment, the whole property is in- 
ftantly reveſted in the pledgor, and he may con- 
ſequently maintain an action of trover[/]: it 
is ſaid in a moſt uſeful work, that by ſuch ten- 
der and refuſal the thing pawned “ ceaſes to be 
a pledge and becomes a depo/it [ u];” but this 
mult be an error of impreſſion ; for there can 
never be a depoſit without the owner's conſenr, 
and a depoſitery would be chargeable only for 


Ir] Abr. tt. Bailment, pl. 7. 

[s] 2 Salk. 522, | 

[t] 29 Aſſ. pl. 28. Yelv. 179. RatcliF and Davis. 
[4] Law of Ni Prius, 72. 


groſs 


80 The L A W 
groſs negligence, whereas the pawnee, whoſe 
ſpecial. property is determined by the wrongful 
detainer, becomes liable in all poſſible events to 
make good the thing loſt, or to relinquiſh his 
debt [w |. | 

The reaſon, given by Coke for his doctrine, 
namely, ** becauſe the pawnee has a property in 
c the goods pledged,” is applicable to every 
other ſort of bailment, and proves nothing in re- 
gard to any particular ſpecies ; for every bailee 
has a temporary qualified property in the things, 
of which poſſeſſion is delivered to him by the 
bailor, and has, therefore, a poſſeſſory action or an 
appeal in his own name againſt any ſtranger, 
who may damage or purloin them [x]. By the 
Roman law, indeed, © even the poſſeſſion of the 
« Jepoſitary was holden to be that of the perſon 
e depoſiting;“ but with us the general bailee 
has unqueſtionably a limited property in the 
goods intruſted to his care: he may not, how- 
ever, v/e them on any account without the con- 
ſent of the owner, either expreſsly given, if it 
can poſſibly be obtained, or at leaſt ſtrongly 
preſumed ; and this preſumption varies, as the 
thing is likely to be better, or worſe, or not at 
all affected, by uſage; ſince, if Caius depoſit a 
ſelting- dog with Titius, he can hardly be ſup- 
poſed unwilling, that the dog ſhould be uſed for 
partridge-ſhooting, and chus be confirmed in 

ſw] Ld. Raym. 917. 

[x] Yearb. 21 Hen. VII. 14. b. 15. a. 
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thoſe habits, which make him valuable; but, if 
clothes or linen be depoſited by him, one can 
ſcarce imagine, that he would ſuffer them to be 
worn; and, on the other hand, it may juſtly be 
inferred, that he would gladly indulge Tilius in 
the liberty of uſing the books, of which he had 
the cuſtody, ſince even moderate care would 
prevent them from being injured. In the ſame 
manner it has been holden, that the pawnee cf 
goods, which will be impaired by uſage, cannot 
uſe them; but it would be otherwiſe, I appre- 
hend, if the things pawned actually reqird 
exerciſe and a continuance of habits, as ſporting- 
dogs and horſes : if they cannot be hurt by being 
worn, they may be uſed, but af the peril of the 
pledgee; as, if chains of gold, ear-rings, or 
bracelets, be left in pawn with a lady, and ſhe 
wear them at a publick place, and be robbed of 
them on her return, ſhe muſt make them good: 
if ſhe keep them in a bag,” ſays a learned and 
reſpectable writer, “ and they are Holen, ſhe ſhall 
& not be charged y j;” but the bag could hardly 
be taken privately and quicily without her omiſſion 
of ordinary diligence; and the manner, in which 
lord Holt puts the cuſe, eſtabliſhes my ſyſtem, 
and confirms the anſwer juſt offered to the cafe 
from the Year-book ; for, if ſhe keep the 
« jewels, ſays he, /ocked up in her cabinet, and 
„ her cabinet be broxen open, and the jewels 


[y] Law of N/ Prius, 72. 
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e taken thence, ſhe will not be anſwerable [Z].“ 
Again; it is ſaid, that, where the pawnee is at 
any expenſe to maintain the thing given in 
pledge, as, if it be a horſe or a cow, he may 
ride the horſe moderately, and milk the cow 
regularly, by way of compenſation for the 
charge [a]; and this doctrine muſt be equally 
applicable to a general bailee, who ought neither 
to be injured nor benefited in any reſpect by the 
truſt undertaken by him; but the Roman and 
French law, more agreeably to principle and ana- 
logy, permits indeed both the pawnee and the 
depoſitary to milk the cows delivered to them, 
but requires them to account with the reſpective 
owners for the value of the milk and calves, 
deducting the reaſonable charges of their nouriſh- 
ment [J. It follows from theſe remarks, that 
lord Coke has aſſigned an inadequate reaſon for 
the degree of diligence, which is demanded of a 
pawnee; and the true reaſon is, that the law re- 
quires nothing extraordinary of him. 

But, if the receiver in pledge dere the only 
bailee, who had a ſpecial property in the thing 
bailed, it could not be logically inferred, “that, 
&* therefore, he ought to keep it merely as his own: 
tor, even if Caius have an a3/o/ute undivided pro- 
perty in goods, jointly or in common with Septi- 
mils, lie is bound by rational, as well as poſitive, law 


[z] Ld. Raym. 917. 
[a] Ow. 124. 
[6] Poth. Dept, n. 47. Nantiſſement, n. 35. 
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to take more care of them than of his own, unleſs 
he be in fact a prudent and thoughtful manager 
of his own concerns; ſince every man ought to 
uſe ordinary diligence in affairs, which intereſt 
another as well as himſelf: © Aliena negotia,” 
ſays the emperor ConSTANTINE, *©* exat7o officio 
* geruntur [c].“ 

The concluſion, therefore, drawn by Sir Edward 
Coke, is no leſs illogical than his premiſſes are 
weak; but here I muſt do M. Le Brun the 
juſtice to obſerve, that the argument, on which 
his whole ſyſtem is founded, occurred likewiſe 
to the great oracle of Egli law; namely, that 
a perſon, who had a property in things com- 
mitted to his charge, was only obliged to be 
as careful of them as of his own goods; which 
may be very true, if the ſentence be predicated 
of a man ordinarily careful of his own; and, if 
that was Le Brun's hypotheſis, he has done little 
more than adopt the ſyſtem of Godefroi, who 
exacts ordinary diligence from a partner and a 
co-proprietor, but requires a higher degree in 
eight of the ten preceding contracts. 

Pledges for debt are of the higheſt antiquity : 
they were uſed in very early times by the roving 
Arabs, one of whom finely remarks, © that the 
* life of Man is no more than a pledge in the 
«© hands of Deſtiny ;” and the ſalutary laws of 
Moss, which forbade certain implements of 
huſbandry and a widow's raiment to be given 


e) Co 35 21. g : 
X.2 FE | in 
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in, pawn, deſerve to be imitated as well as ad- 
mired, The diſtinction between pledging, where 
poſſeſſion is transferred to the creditor, and 
gHypothecation, where it remains with the debtor, 
was originally Attich; but ſcarce any part of the 
Athenian laws on this ſubject can be gleaned 
from the ancient orators, except what relates to 
bottomry in five ſpeeches of Demo/thenes. 

] cannot end this article, without mentioning 
a ſingular caſe from a curious manuſcript pre- 
ſer ved at Cambridge, which contains a collection 
of queries in Turkiſh, together with the de- 
ciſions or conciſe anſwers of the Murr1 at Con- 
tantineple : it is commonly imagined, that the 
Turks have a tranſlation in their own language 
of the Greek code, from which they have ſup- 
plicd the detects of their Tartarian and Arabian 
juriſprudence ſd]; but J have not met with any 
fuch tranſlation, although I admit the con- 
jecture to be highly probable, and am perſuaded, 
that their numerous treatiſes on Mahomedan law 
are worthy on many accounts 'of an attentive 
examination, The caſe was this: Zaid had 


© left with Amru divers goods in pledge for a cer- 


„ tain ſum of money, and ſome ruffiens, having 


© entered the houſe of Amru, took away his own 


* goods together with thoſe pawned by Zaid.” 
Now we muſt neceſſarily ſuppoſe, that the cre- 
ditor had by bis own fault given occaſion to this 
robbery ; otherwiſe we may boldly pronounce, 


[4} Duck de Auth. Jur. Civ. Rom. I. 2. 6. 
that 
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that the Turks are wholly unacquainted with the 
imperial laws of Byzantium, and that their own 
rules are totally repugnant to natural juſtice ; 
for the party proceeds to aſk, ** whether, fince 
«* the debt became extintt by the boſs of the pledge, 
e and ſince the goods pawned exceeded in 
© yalue the amount of the debt, Zaid could le- 
ce oally demand the balance of Amru; to which 
queſtion the great law. officer of the Othman 
court anſwered with the brevity uſual on ſuch oc- 
caſions, OLMaz, It cannot be[e]. This cuſtom, 
we mult confeſs, of propoſing caſes both of law 
and conſcience under feigned names to the ſu— 
preme judge, whoſe anſwers are conſidered as 
ſolemn decrees, is admirably calculated to prevent 
partiality and to lave the charges of litigation. 


V. The laſt ſpecies of bailment is by no 
means the leaſt important of the five, whether 
we conſider the infinite convenience and daily 
ule of the contract itlelf, or the variety of its 
branches, each of which ſhall now be ſuccinctly, 
but accurately, examined. 

1. Locatio, or locatio-condudtio, RE1, is a con- 
tract, by which the hirer gains a tranſient quali- 
fied property in the thing hired, and the owner 
acquires an ablolute property in the ſtipend, or 
price, of the hiring ; ſo that, in truth, it bears a 


[e] Publ. Libr. Cambr. MSS. Dd. 4. 3. See 
Wotton, LL. Hywel Dada. lib. 2. cap. 2. & 29. note x. 
It may poſſibly be the uſage in Turky to /tipulate © ut 
e amiſſio pignoris liberet debitorem,” as in C. 4. 24. 6. 

Es ſtrong 
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ſtrong reſemblance to the contract of emptio- 
venditio, or SALE and, fince it is advantageous 
to both contracting parties, the harmonious con- 
ſent of nations will be interrupted, and one ob- 
ject of this eſſay defeated, if the laws of England 
ſhall be found, on a fair inquiry, to demand of 
the hirer a more than ordinary degree of diligence. 
In the moſt recent publication, that I have read 
on any legal ſubject, it is exprelsly ſaid, “ that 
« the hirer is to take all imaginable care of the 
4 goods delivered for hire f j:” the words 4 
imaginable, if the principles before eſtabliſhed be 
juſt, are too ſtrong for practice even in the ſtrict 
caſe of borrowing ; but, if we take them in the 
mildeſt ſenſe, they muſt imply an extraordinary 
degree of care; and this doctrine, I preſume, is 
founded on that of lord Holt in the caſe of Coggs 
and Bernard, where the great judge lays it down, 
that, if goods are let out for a reward, the 
% FHirer is bound to the uTMosT diligence, ſuch as 
te the Mos tr diligent father of a family uſes g |.” 
It may ſeem bold to controvert ſo reſpectable 
an opinion; but, without inſiſting on the pal- 
pable injuſtice of making a borrower and a birer 
anſwerable for preciſely the ſame degree of neg- 
lect, and without urging, that the point was not 
then before the court, J will engage to ſhow, by 
tracing the dectrine up to its real ſource, that 
the didlum of the chief juſtice was entirely 


D/] Law of Niſi Prius, zd edition corrected, 72. 
[g] Ld. Raym. 916. 3 
grounded 
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grounded on a grammatical miſtake in the 
tranſlation of a ſingle Latin word. 

In the firſt place, it 1s indubitable, that his lord- 
ſhip relied folely on the authority of Bracton; 
whoſe words he cites at large, and immediately 
fubjoins, * <whence it appears, &c.” now the 
words, “ talis ab eo deſideratur cuſtodia, qualem 
* DILIGENT1SSI1MUS paterfamilias ſuis rebus ad- 
« hibet,” on which the whole queſtion depends, 
are copied exactly from Juſtinian [h], who in- 
forms us in the proeme to his Inſtitutes, that his 
deciſions in that work were extracted principally 
from the Commentaries of Gaius; and the epithet 
diligentiſimus is in fact uſed by this ancient law- 
yer [i], and by bim alone, on the ſubject of hir- 
ing: but Gaius 15 remarked for writing with 
energy, and for being fond of uſing ſuperlatives, 
where all other writers are ſatisfied with poſe- 
tives[k]; ſo that his forcible manner of ex- 
prefling himſelf, in this inſtance as in ſome others, 
miſled the compilers employed by the Emperor, 
whole words T heophilrs rendered more than lite- 
rally, and Bracton tranſcribed; and thus an 
epithet, which ought to have been tranſlated 
ordinarily diligent, has been ſuppoſed to mean 
extremely careful. By rectifying this miſtake, we 
reſtore the broken harmony of the pandedis with 
the inſtitutes, which, together with the code, 


J] Bras. 62. b. Juſtin. Inſt. 3. 25. 5. where 
Theophilus has ò 0009e% νιν,ιιαcuατπιν,. 


LD. 19. 2. 26. ). 
[] Le Brun, p 93. 
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form one connected work [I], and, when properly 
underſtood, explain and illuſtrate each other; 
nor is it neceſſary, I conceive, to adopt the inter- 
pretation of M. DE FERRIERE, who imagines, 
that both Juſtinian and Gaius are ſpeaking only 
of caſes, which from their nature demand extra- 
ordinary care m]. 

There is no authority then againſt the 
rule, which requires of a Hirer the ſame degree 
of diligence, that all prudent men, that is, the ge- 
nerality of mankind, uſe in keeping their own 
goods; and the juſt diſt inction between borrow- 
ing and hiring, which the Jewiſh lawgiver em- 
phatically makes, by ſaying, if it be an hired 
thing, it came for its hireſn],” remains eſta- 
bliſhed by the concurrent wiſdom of nations in 
all ages. Wh 

If Caius therefore hire a horſe, he is bound to 
ride it as moderately and treat it as carefully, as 
any man of common diſcretion would ride ard 
treat his own horſe; and if, through his negli- 
gence, as by leaving the door of his ſtable open 
at night, the horſe be len, he muſt anſwer for 
it; but not, if he be robbed of it by highwaymen, 
unleſs by his imprudence he gave occaſion to the 
robbery, as by travelling at unuſual hours, or by 


taking an unuſual road: if, indeed, he hire a 
carriage and any number of horſes, and the 


[7] Burr. 426. 
[m] Inſt. vol. V. p. 138. 
L=] Exod, xxii. 15. 
Owner 
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owner ſend with them his poſtilion or coach- 
man, Caius is diſcharged from all attention to 
the horſes, and remains obliged only to take or- 
dinary care of the glaſſes and inſide of the car- 
riage, while he ſits in it. 

Since the negligence of a ſervant, aFing under 
his maſter's directions expreſs or implied, is the 
negligence of the maſter, it follows, that, if the 
ſervant of Caius injure or kill the horſe by riding 
it immoderately, or, by leaving the ſtable-door 
open, ſuffer thieves to ſteal it, Caius muſt make 
the owner a compenſation for his loſs (o]; and 
it is juſt the ſame, if he take a ready-furniſhed 
lodging, and his gueſts, or ſervants, while they 
act under the authority given by him, damage 
the furniture by the omiſſion of ordinary care. 
At Rome the law was not quite ſo rigid; for Pou- 
PON1Us, whole opinion on this point was pene- 
rally adopted, made the maſter liable, only re 
be was culpably negligent in admitting carele/5 
gueſts or ſervants, whoſe bad qualities he ought 
to have known [y]: but this diſtinction muſt 
have been perplexing enough in practice; and 
the rule, which, by making the head of a family 
anſwerable indiſcriminarely for the faults of thoſe, 
whom he receives or employs, compels him to 
keep a vigilant eye on all his domeſticks, is not 
only more ſimple, but more conducive to; the 
pablick ſecurity, although it may be rather arne 


[e] Salk, 282. Ld. Raym. 91b. 
„ le. D. 19. 2. 11. 
N in 


in fome particular inſtances {q].. It may here 
be obſerved, that this is the only contract, 
to which the French, from whom our word 
bailment was borrowed, apply a word of the 
ſame origin; for the letting of a houſe or 
chamber for hire is by them called hail a loyer, 
and the letter for hire, bailleur, that is, Bailor, 
both derived from the old verb bailler, to de- 
liver; and, though the contracts, which are the 
ſubject of this eſſay, be generally confined: to 
moveable things, yet it will not be improper to 
add, that, if ĩimmoveable property, as an orchard, 
a garden, or a farm, be letten by parol; with 
no other ſtipulation than for the price or rent, 
the leſſee is bound to uſe the ſame diligence in 
preſerving the trees, plants, or implements, that 
every prudent perſon would uſe, if the orchard, 
garden, or farm, were his own. / 

2. Locatio oPERIS, which is properly ſub- 
diviſible into two branches, namely, faciendi, and 
mercium vebendarum, has a moſt extenſive in- 
Auence in civil life; but the principles, by 
which the obligations of the contracting parties 
may be aſcertained, are no leſs obvious and rati- 
onal, than the objects of the contract are often 
vaſt and important . 
| It 
- fg] Poth. Leuage, n. 193. 


(r] It may be uſeful to mention a nicety of the 
Zotin language in the application of the verbs locare 
and conducere : the employer, who gives the reward, 

; 0 f 4 : 19 
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I Titius deliver ſilk or velvet to a tailor for a 
ſuit of clothes, or a gem to a jeweller to be ſer 
or engraved, or timber to a carpenter for the 
rafters of his houſe, the tailor, the engraver, and 
the builder, are not only obliged to perform their 
ſeveral undertakings in'a workmanly man- 
ner [s]: but, fince they are entitled to a reward, 
either by expreſs bargain or by implication, they 
muſt alſo take ordinary care of the things re- 
ſpectively bailed to them : and thus, if a horſe 
be delivered either to an agiſting farmer for the 
purpoſe of depaſturing in his meadows, or to an 
hoſtler to be dreſſed and fed in his ſtable, the 
bailees are anſwerable for the loſs of the horſe, 
if it be occaſioned by the ordinary negle& of 
themſelves or their ſervants. It has, indeed, 
been adjudged, that, if the horſe of a gueſt be 
ſent to paſture by the owner's deſire, the inn- 
holder is not, as ſuch, reſponſible for the loſs of 


is locator operis, but conductor operarum 3 while the party 
employed, who receives the pay, is locator operarum, 
but conductor eperis. HEmecc, in * par. 3. 

Y 320. So, in Horace, 
Tu ſecanda marmora 

& Loca 

which the ſtonehewer or maſon cenduxit. 
[s] 1 Ventr. 268. erroneouſly printed 1 Vern. 268. 
in all the editions of Bl. Comm. II. 452. The in- 
numerable multitude of inaccurate or idle references, 


in our beſt reports and law-traQs, is the bane of the 
ſtudent and of the practiſer. 
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him by theft or accident [t]; and, in the caſe of 
Maſley and Foſſat, an action againſt an agiſter 
for keeping a horſe ſ% negligently that it was 
 folen, is ſaid to have been held maintainable only 
by reaſon of a /pecial aſſumption{#}]; but the 
_ caſe is differently reported by Ralle, who men- 
tions no ſuch reaſon; and, according to him, 
chief juſtice Popbam advanced generally, in con- 
formity to the principles before eſtabliſhed, 
that, if a man, to whom horſes are bailed for 
e agiſtment, leave open the gates of his field, in con- 
e ſequence of which neglect they ſtray and are 
% Holen, the owner has an action againſt him:“ 
it is the fame, if the innkeeper ſend his gueſt's 
horſe to a meadow of his '04un accord, for he is 
bound to keep ſafely all ſuch things as his gueſts 
depoſit within bis inn, and ſhall not diſcharge 
himſelf by his own act from that obligation 
and, even when he turns out the horſe by order 
of the orner, and receives pay for his graſs and 
care, he is chargeable, ſurely, for ordinary neg- 
ligence, as  bailee for hire, though not as an iun- 
keeper by the general cuſtom of the realm. It 
may be worth while to inveſtigate the reaſons 
of this general cuſtom, which in truth means no 
more than common law, concerning innholders| w }. 
Although a ſtipend or reward in money be the 
eſſence of the contract called locatio, yet the 


Ii] 8 Rep. 32. Cahes caſe. 
[u] Mo. 543. 1 Ro. Abr. 4. | | 
[w] Reg. Orig. 105. a. Noy, Max. ch. 43. 
„ 8 ſame 
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ſame reſponſibility for neglect is juſtly demanded 
in any of the innominate contracts, or, whenever 
a valuable conſideration of any kind is given or 
ſtipulated. This is the caſe, where the contract 
do ut des is formed by a reciprocal bailment for 
w/e, as if Robert permit Henry to uſe his pleaſure- 
boat for a day, in conſideration that Henry will 
give him the uſe of his chariot for the ſame 
time; and ſo in ten thouſard inſtances, that 
might be imagined, of double baiiments : this 
too is the caſe, if the 2b/o/ute property of one 
thing be given as an equivalent for the fem- 


porary or limited property of another, as if 


Charles give George a brace of pointers for the 
uſe of his hunter during the ſcaſon. The ſame 
rule is applicable to the contract facio ut facias, 
where two perſons agree to perform reci— 
procal works; as if a maſon and a carpenter 
have each reſpectively undertaken to build an 
edifice, and they mutually agree, that the firſt 
ſhall finiſh all the maſonry, and the ſecond all 
the wood-work, in their reſpective buildings; 


but, if a goldſmith make a bargain with an archi- 


tet to give him a quantity of wrought plate 
for building his houſe, this is the contract do ut 


facias, or facio ut des; and, in all theſe caſes, 


the bailees mult anſwer for the omiſſion of or- 
dinary diligence in preſerving the things, with 
which they are intruſted : ſo, when Jacob under- 
took the care of Latan's flocks and herds for no 
leſs a reward than his younger daughter, whom 


he 
6 


| 
\, 
F 
if 
| 


he loved ſo paſſionately, bat ſeven years were in 
Bis eyes like a fe days, he was bound to be juſt as 
vigilant, as if be had been paid in ſhekels of 
filver. 

Now the „ 18 procifely the fame, as 
we have already hinted [x], when a man takes 
upon himſelf the cuſtody of goods in conſequence 
and conſideration of another gainſul contract; and, 
though an innholder be not paid in money for 
ſecuring the traveller's trunk, yet the gueſt 
facit ul faciat, and alights at the inn, not ſolely 
for his own refreſhment, bur allo that his goods 
may be ſafe: independently of this reaſoning, 
the cuſtody of the goods may be conſidered as 
acceſſary to the principal contract, and the money 
paid for the apartments as extending to the care 
of the box or portmanteau; in which light 
Gaius and, as great a man as he, lord Holt, 
ſeem to view the obligation; for they agree, 
that, although a bargeman and a maſter of a ſhip 
receive their fare for the paſſage of travellers, 
er and an innkeeper his pay for the accommoda- 
tion and entertainment of them, but have no 
„ pecuniary reward for the mere cuſtady of the 
* goods belonging to the paſſengers or gueſts, 
« yet they are: obliged to take ordinary care of 
** thoſe goods; as a: fuller and a mender are 
paid for their il only, yer are anſwerable, ex 


4 lotato, for ordinary neglect; if the clothes be 
< loſt or damaged Cy.“ 


* [x] FP. 49, 50. 2 
[5] D. 4. 9. 5. and 12 Mod, 487. In 
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In whatever point of view we conſider this 


bailment, no more is regularly demanded of the 


bailee than the care, which every prudent man 
takes of his own property; but it has long been 
holden, that an keeper is bound to reſtitution, 
if the trunks or parcels of his gueſts, committed 
to him either perſonally or through one of his 
agents, be damaged in his ina, or ſtolen out of it, 
By any perſen whatever [z]; nor ſhall he diſ- 
charge himſelf from this reſponſibility by a re- 
fuſal to take any care of the goods, becarſe 
there are ſuſpeted perſons in the houſe, for «hoſe 
conduct he cannot be anſwerable[ a]: it is other- 
wiſe, indeed, if he refuſe admiflion to a tra- 
veller, becauſe he really has no room for him, 
and the traveller, nevertheleſs, inſiſt upon enter- 
ing, and place his baggage in a chamber without 
the keeper's conſent [H. 

Add to this, that, if he fail to provide honeſt 
ſervants and honeſt inmates, according to the con- 
fidence repoſed i in him by the publick, his neg- 
ligence in that reſpect is highly culpable, and he 
ought to anſwer civilly for their acts, even if they 
ſhould ro the gueſts, who ſleep in his cham- 
bers [c]. Rigorous as this law may ſeem, and 
hard as it may actually be in one or two parti- 
cular inſtances, it is founded on the great princi- 


[=] Vearb. 10 Hen. VII. 26. 2 Cro. 189. 
la] Mo. 78. 


[6] Dy. 158. b. 1 And. 29. 
[c] 1 Bl. Comm. 420. 
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ple of publick utility, to which all private cb 
liderations ought to yield; for travellers, who 
mult be numerous in a rich and commercial 
country, are obliged to rely almoſt implicitly on 
the good faith of innholders, whoſe education 
and ' morals are uſually none of the beſt, and 
who might have frequent opportunities of aſſo- 
ciating with ruffians or pilferers, while the in- 
jured gueſt could ſeldom or never obtain legal 
proof of ſuch combinations, or even of their 
negligence, if no actual fraud had been commit- 
ted by them. Hence the Prætor declared, 
according to Pomyonius, bis deſire of ſecuring 
tbe publick from the diſhoneſty of ſuch men, and by 
his edict gave an action againſt them, if the goods 
of travellers or paſſengers were loſt or hurt by 
any means, except damno fatalt, or by ineuitabl. 
accident; and Ulpian intimates, that even this 
ſeverity could not reſtrain them from Kknaviſh 
practices or ſuſpicious neglect [d]. 

In alt ſuch cafes, however, it is competent for 
the innholder to repel the preſumption of his 
knavery or default, by proving that he took or- 
dinary care, or that the force, which occa- 
ſioned the Joſs or damage, was truly irre/ſtible. 
When a private man demands and receives a 
compenſation. for the bare cuſtody of goods in 
his warehoule or ſtore- room, this is not properly 
a depoſit, but a hiring of care and attention: it 
may be called locatio cyſtodiz, and might have 


[4] D. 4. 9. 1. and 3. 


been 
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been made a diftin&t branch of this laſt ſort of 
bailment, if it had not ſeemed uſeleſs to multiply 
fubdivifons; and the bailee may ſtil be deno- 
minated /ocaror opera, ſince the vigilance and 
care, which he lets aut for pay, are in truth a 
mental operation. Whatever be his appellation, 
either in Eugliſb or Latin, he is clearly reſponſible, 
like other intereſted bailees, for ordinary negli- 
gence, and, although St. German ſeems to make 
no difference in this reſpect between a keeper of 
goods for hire and a fimple depoſitary, yet he 
uſes the word DEFAULT, like the cuLPpA of the 
Romans, as a generica] term, and leaves the 
degree of it to be aſcertained by the rules of 
law [e]. 

In the ſentence immediately following, he 
makes a very material diſtinction between the 
two contracts; for, “if a man, ſays he, have 
& a certain recompenſe tor the keeping of goods, 
« and promile, at the time of the delivery, 7 
« redeliver them ſafe at his peril, then he ſhall be 
charged with al! chances, that may befall ; 
«© but, if he make that promiſe, and have nothing 
ce for keeping them, he is bound to mo ca- 
e ſualties, but ſuch as are wilful, and happen 
« by his own default: now the word PERL, 
like periculum, from which it is derived, is in 
atlelf ambiguous, and ſometimes denotes the 
riſi of inevitable miſchance, ſometimes the danger 


IL] Dodd. and Stud. where before cited, 


O ariſing 
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_ ariſing from a want of due circumſpettion; and | 


the ſtronger ſenſe of the word was taken in the 
firſt caſe again/? him, who uttered it; but, in the 
ſecond, where the conſtruction is favourable, 
the milder ſenſe was juſtly preferred [f]. 
Thus, when a perſon, who, if he were wholly 
unintereſted, would be a mandatary, undertakes 
for a reward to perform any work, he mult be 
conſidered as bound ſtill more ſtrongly, 10 
uſe a degree of diligence adequate to the per- 
formance of it : his obligation mult be rigorouſly 
conſtrued, and he would, perhaps, be anſwera- 
ble for flight neglect, where no more could be 
required of a mandatary than ordinary exertions, 
This is the caſe of commiſſioners, factors, and 
bailiffs, when their undertaking lies in feſance, 
and not {imply in caſtody: hence, as peculiar 
care 1s demanded 1n removing and raiſing a fine 


column of granate or porphyry, without injuring 


the ſhaft or the capital, Gaius ſeems to exact more 


than ordinary diligence from the undertaker of 
ſuch a work for a ſtipulated compenſation [g). 
Lord Coke conſiders a factor in the light of a 


| ſervant, and thence deduces his obligation; bur, 


with great ſubmiſſion, his reward is the true 
reaſon, and te nature of the buſine/5 is the juſt 
mealyre, of his duty [Y]; which cannot, how- 
ever, extend to a reſponſibility for mere accident 


[/] See before, p. 45. 

[z] D. 19. 2. 7. 

[5] 4 Rep. 84. Ld, Raym. 918. 

| re or 
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or open robbery [i]; and, even in the caſe of 


theft, a factor has been holden excufed, when 
he ſhowed, that he had laid up the goods of 
& his principal in a warehouſe, out of which they 
t were /tolen by certain malefactors to him un- 
© known [K].“ 

Where till is required, as well as care, in per- 
forming the work undertaken, the bailee for 
hire muſt be ſuppoſed to have engaged himſelf 
for a due application of the neceſſary art: it is 
his own fault, if he undertake a work above his 
ſtrength; and all, that has before been advanced 
on this head concerning a mandatary, may be 
applied with much greater force to a conductor 
operis faciendi [I]. 1 conceive, however, that, 
where the bailor has not been deluded by any 
but himſelf, and voluntarily employs in one art 
a man, who openly exerciſes another, his folly 
has no claim to indulgence ; and that, unleſs 
the bailee make falſe pretenſions, or a ſpecial 
undertaking, no more can fairly be demanded 
of him than the beſt of his ability [mz]. The caſe, 
which Sap! relates with elegance and humour 
in his Guliſtan or Reſe-garden, and which Pufen- 
dorf cites with approbation [], is not inappli- 
cable to the preſent ſubject, and may ſerve as a 


[i] 1 Inſt 89. a. 
[4] 1 Vent. 121. Vere and Smith. 
L Spondet, ſay the Roman lawyers, peritiam artis. 
Ln] P. 54. 
[n] De Jure Nat. et Gent. lib. 5. cap. 5. $ 3. 
2 ſpecimen 
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ſpecimen of Mabomedan law, which is not ſo 
different from ours, as we are taught to imagine : 
© A man, who had a diſorder in his eyes, called 
© on a farrier for a remedy ; and he applied to 
them a medicine commonly uſed for his pa- 
© tients : the man loſt his ſight, and brought an 
action for damages; but the judge ſaid, * No 
« action lies, for, if the complainant had not 
« himſelf been an aſs, he would never have em- 
ce ployed a farrier,” and Sad? proceeds to inti- 
mate, that, © if a perſon will employ a common 
« mat-maker to weave or embroider a fine carpet, 
he mult impute the bad workmanſhip to his 
« own folly [o].“ 

In regard to the diſtinction before- mentioned 
between the nonfeſance and the misfelance of 
a workman [p], it is indiſputably clear, that 
an action lies in 30 caſes for a reparation in 
damages, whenever the work was undertaken 
for a reward, either actually paid, expreſsly 
ſtipulated, or, in the cafe of a common trader, 
ſtrongly implied; of which BLAcKSTONE gives 


Je] Roſar. Polit. cap. 7. There are numberleſs 
tracts in Arabich, Perſian, and Turkiſh, on every branch 
of juriſprudence ; from the beſt of which it would not 
be difficult to extract a complete ſyſtem, and to com- 
pare it with our own; nor would it be leſs eaſy, to 
explain in Perſian or Arab:ick ſuch parts of our Englijh 
law, as either coincide with that of the Aſiatichs, or are 
maniteſtly preferable to it. 

P. $4, Ke. 
(21 : 1 
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the following inſtance : © If a builder promiſes, 
c undertakes, or aſſumes to Caius, that he will 
4 build and cover his houſe within a time li- 
ce mited, and fails to do it, Caius has an action 
« on the caſe againſt the builder for this breach 
ce of his expreſs promiſe, and ſhall recover a 
&« pecuniary. ſatisfaction for. the injury ſuſtained 
ce by ſuch delay [].“ The learned author 
meaned, I preſume, a common builder, or ſup- 
poſed a conſideration to be given; and for this 
reaſon I forbore to cite his doctrine as in point 
on the ſubject of an action for the nonperformance 
of a mandatary [r ]. 

Before we leave this article, it ſeems proper to 
remark, that every bailee for pay, whether locator 
rei or conductor operis, muſt be ſuppoſed to know, 
that the goods and chattels of his bailor are in 
many caſes diſerainable for rent, if his landlord, 
who might otherwiſe be ſhamefully defrauded, 
find them on the premiſſes [5]; and, as they can- 
not be diſtrained and fold without his ordinary 
default at leaſt, the owner has a remedy over 
againſt him, and muſt receive a compenſation 
for his loſs [r]: even if a depe/itary were to re- 
move or conceal his own goods, and thoſe of his 
depoſitor were to be ſeized for rent-arrere, 
he would unqueſtionably be bound to make re- 


[7] 3 Comm. 157. 

L] P. 56, 57. 61. 

[s] Burr. 1498. &c. 
I. 3 El. Comm. 8, 


ſtitutjon; 
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ſticution z but there is no obligation in the bailee 
to ſuggeſt wiſe precantions again/! inevitable ac- 
cident; and he cannot, therefore, be obliged 
to adviſe inſurance from fire; much leſs to inſure 
the things bailed without an authority from the 
bailor, | | 
It may be right alſo to mention, that the diſ- 
tinction, before taken in regard to loans [u], 
between an obligation to reſtore the /pecifick 
things, and a power or neceſſity of returning 
others equal in value, holds good likewiſe in the 
contracts of hiring and depoſiting : in the firſt 
Tale, it is a regular bailment; in the ſecond, it 
becomes a debt. Thus, according to ALrEnus 
in his famous law, on which the judicrous Byn- 
kerſhoek has learnedly commented, if an ingot 
of ſilver be delivered to a filver-ſmith to 
„ make an urn, the whole property is tranſ- 
« ferred, and the employer is only a creditor of 
« metal equally valuable, which the workman 
& engages to pay in a certain ſhape [::“ the 
ſmith may conſequently apply it to his own 
uſe ; but, if it periſh, even by unavoidable miſ- 
chance or irreſiſtible violence, he, as owner of 
it, muſt abide the loſs, and the creditor muſt 
have his urn in due time. It would be other- 
wiſe, no doubt, if the ſame ſilver, on account of 
its peculiar fineneſs, or any uncommon metal, 
according to the whim of the owner, were agreed 
[2] P. 64, 65. K 
[w] D. 19. 2. 31. Bynk. Oö. Jur. Rom. lib. VIII. 
* | | to 


of BAILMENTS. 103 
to be ſpecifically redelivered in the form of a 
cup or a ſtandiſh. 

3. Locatio operis MERCIUM VEHENDARYM 
is a contract, which admits of many varieties in 
form, but of none, as it ſeems at length to be 
ſettled, in the ſubſtantial obligations of the 
bailee. | 

A carrier for hire ought, by the rule, to be re- 
ſponſible only for ordinary neglect ; and, in the 
time of HENRY VIII., it appears to have been 
generally holden, “ that a common carrier was 
« chargeable, in caſe of a loſs by robbery, only 
c when he had travelled by ways dangerous for 
* robbing, or driven by night, or at any incon- 
C venient hour [x]: but, in the commercial 
reign of ELiZaBETH, it was reſolved, upon the 


ſame broad principles of policy and convenience, 
that have been mentioned in the cale of iun- 


holders, „that, if a common carrier be robbed of 
ce the goods delivered to him, he ſhall anſwer 
46 for the value of them | y].” 

Now the reward or hire, which is conſidered by 
Sir Edward Coke as the reaſon of this deciſion, 
and on which the principal ſtreſs is often laid in 
our own times, makes the carrier liable, indeed, 
for the omiſſion of o-dinery care, but cannot ex- 
tend to irreſiſtible force z and, though ſome other 
bailees have a recompenſe, as fagors and workmen 


[x] DoR. and Stud. where often before cited. 
[ y] 1 Inſt. 89. a. Mo. 462. 1 Ro. Abr. 2. 
II goalieſe and Curties. 
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fer pay, yet, even in Woodliefe's caſe, the chief 
juſtice admitted, that robbery was a good plea 
for a factor, though it was a bad one for a 
carrier: the true ground of that reſolution is 
the public employment exerciſed by the carrier, 
and the danger of his combining with robbers to 
the infinite injury of commerce and extreme in- 
convenience of ſociety | 2]. 

The modern rule concerning a common carrier 
is, that ** nothing will excuſe him, except the aft 
« of Gop, or of the King's enemies [a]“ but a 
momentary attention to the principles muſt con- 
vince us, that this exception is in truth part of the 
rule itſelf, and that the reſponfibility for a loſs 
by robbers is only an exception to it: a carrier is 
regularly anſwerable for neglect, but not, re- 
gularly, for damage occaſioned by the attacks 
of ruſſians, any more than for hoſtile violence, or 
unavoidable misfortune ; but the great maxims of 
policy and good government make it neceſſary 
to except from this rule the ce of robbery, left 
confederacies ſhould be formed between carriers 
and deſperate villains with little or no chance of 


detection. 

Although the Ad of God, which the ancients 
too called Oes Gi and Vim divinam, be an ex- 
preſſion, which long habit has rendered familiar 
to us, yet perhaps, on that very account, it 
might be more proper, as well as more decent, 


[ſz] Ld. Raym. 919. 12 Mod. 487. 


[a] Law of Ni; Prius, 70, 72. 
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to ſubſtitute in its place inevitable accident: re- 
ligion and reaſon, which can never be at vari- 
ance without certain injury to one of them, 
aſſure us, that“ not a guſt of wind blows, nor a 
« flaſh of lightning gleams, without the know- 
„ ledge and guidance of a ſuperintending 
« mind;” but this doctrine loſes its dignity and 
ſublimity by a technical application of it, which 
may in ſome inſtances border even upon pro- 
faneneſs; and law, which is merely a practical 
ſcience, cannot uſe terms too popular and per- 
ſpicuous. 

In a recent caſe of an action againſt a car- 
rier, it was holden to be no excuſe, that the 
« ſhip was tight, when the goods were placed 
on board, but that a rat, by gnawing out the 
< oakum, had made a ſmall hole, through which 
<« the water had guſhed [5] ;” but the true reaſon 
of this deciſion is not mentioned by the reporter : 
it was in fact 41 leaſt ordinary negligence, to let 
a rat do ſuch miſchief in the veſſel; and the 
Roman law has, on this principle, decided, that, 
«« fi fullo veſtimenta polienda acceperit, eaque 
e mures roſerint, ex locato tenetur, quia debuit 
*< ab hac re cavere [c]. 

Whatever doubt there may be, among civi- 
lians and common-lawyers, in regard to à caſtet, 
the contents of which are concealed from the 


[5] 1 Wils. part 1. 281, Date and Hall. 
Le] D. 19. 2. 13. 6. 
P DEPOSITARY, | 
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DEPOSITARY [d], it ſeems: to be generally under- 
ſtood, that à common carrier is anſwerable for the 
loſs of a box or parcel, be he ever ſo ignorant 
of its contents, or be thoſe contents ever ſo va- 
luable, unleſs he make a ſpecial acceptance [e]: 
but groſs fraud and impoſition by the bailor will 
deprive him of his action, and if there be proof, 
that the parties were apprized of each other's 
intentions, although there was no perſonal com- 
munication, the bailee may be conſidered as a 
ſpecial acceptor: this was adjudged in a very 
modern caſe particularly circumſtanced, in 
which the former caſes in Ventris, Alleyne, and 
Carthero, are examined with liberality and wiſ- 
dom ; but, in all of them, too great ſtreſs 1s 
laid on the reward, and too little on the im- 
portant motives of publick utility, which alone 
diſtinguiſh a carrier from other Bbailees for 
bire f I. 

Though no ſubſtantial difference is aſſign- 
able between carriage by land and carriage by 
water, or, in other words, between a waggon 
and a barge, yet it ſoon ERS neceſſary for 
the courts to declare, as they did in the reign of 
James I., that a common boyman, like a common 
Wapgoner, is reſponſible for goods committed tohis 


{4] Before, p. 37, 38, 39. 
[e] 1 Stra. 145. Tutchburn and White, 
JV] Burr. 2298. Gibbon and Faynton. 


See 1 Vent. 
238. All. 93. Carth. Oh | | 
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* cuſtody, even if he be robbed of them [g]; but 
the reaſon ſaid to have been given for this judge- 
ment, namely, becauſe he bad his hire, is not the 
true one; ſince, as we have before ſuggeſted, the 
recompenſe could only make him liable for femerity 
and imprudence, as if a bargemaſter were raſhly 
to ſhoot a bridge, when the bent of the weather 
is tempeſiuous ; but not for a mere caſualty, as if 
a hoy in good condition, ſhooting a bridge at 
a proper time, were driven againſt a pier by a 
ſudden breeze, and overſet by the violence of 
the ſhock [Y]; nor, by parity of reaſon, for any 
other force too great to be reliſted [7]: the 
publick employment of the hoyman, and that di/- 
truſt, which an ancient writer juſtly calls the 
finew of wiſdom, are the real grounds of the 
law's rigour in making ſuch a perſon reſponſi- 
ble for a loſs by robbery. 

All, that has juſt been advanced concerning a 
land-carrier, may, therefore, be applied to a 
bargemaſter or boatman; but, in caſe of a tem- 
peſt, it may ſometimes happen, that the law of 
getſon and average may occaſion a difference. 


[2] Hob. ca. 30. 2 Cio. 330. Rich and Kneeland, 
The firſt caſe of the kind, ſid lord Holt, to be found 
& in our books.” 12 Mod. 480. 

[] 1 Stra. 128. Amies and Stevens. 


[J] Palm. 548. W. Jo. 159. See the doctrine of 


ineuitalle accident moſt learnedly diſcuſſed in Deſid. 


Heraldi Animady, in Salmaſii Obſery, in Jus Att. et 


Rom. cap. xv. 
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Barcreft's caſe, as it is cited by chief juſtice 
Rolle, has ſome appearanee of hardſhip : a box 
„of jewels had been delivered to a ferryman, 
* who knew not what it contained, and, a ſudden 
„ ſtorm ariſing in the paſſage, he threw the box 
into the ſea; yer it was reſolved, that be 
% ſbould anſwer for it (:“ now I cannot help 
ſuſpecting, that there was proof in this caſe of 
culpable negligence, and probably the caſket was 
both /mall and ligbt enough, to have been kept 
longer on board than other goods; for, in the 
caſe of Graveſend barge, cited on the bench by 
lord Coke, it appears, that the pack, which was 
thrown overboard in a tempeſt, and for which 
the bargeman was holden not an/werable, was of 
great value and great weight; although this 
laſt circumſtance be omitted by Rolle, who ſays 
only, that the maſter of the veſſel had no in- 
formation of its contents [I]. 

The ſubtilty of the human mind, in finding 
diſtinctions, has no bounds ; and it was imagined 
by ſome, that, whatever might be the obligation of 

a barge-maſter, there was no reaſon to be equal- 
ly rigorous in regard to the maſter of a ſhip; 
who, if he carry goods for profit, mult indubita- 

bly anſwer for the ordinary neglect of himſelf or 
his mariners, but ought not, they ſaid, to be 

- Chargeable for the violence of robbers : it was, 
however, otherwiſe decided in the great caſe of 

[4] All. 93. | 
[/) 2 Bulſtr. 280. 2 Ro. Abr. 567. 
| 4 
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Mors and Slew, where © eleven perſons armed 
c came on board the ſhip i the river, under 
&« pretence of impreſſing ſeamen, and ' forcibly 
4c took the cheſts, which the defendant had en- 
« paged to carry;” and, though the maſter 
was entirely. blameleſs, yet Sir Matthew Hale 
and his brethren, having keard both civilians 
and common-lawyers, and, among them, Mr. 
HorT for the plaintiff, determined, on the 
principles juſt before eſtabliſhed, that the bailor 
ought to recover m. This caſe was frequently 
mentioned afterwards by lord Holt, who faid, 
that the declaration was drawn by the greateſt 
&« pleader in England of his time | x |.” 

Still farther: ſince neither the element, on 
which goods are carried, nor the magnitude and 
Form of the carriage, make any difference in the 
reſponſibility of the batlee, one would hardly 
have conceived, that a diverſity could have 
been taken between a lelter and any other thing. 
Our common law, indeed, was acquainted with 
no ſuch diverſity ; and a private poſt-malter was 
preciſely in the ſituation of another carrier; but 
the ſtatute of CHARLES II. having eſtabliſhed 
a general poſt-office, and taken away the hberty 
of ſending letters by a private poſt [0], it was 
thought, that an alteration was made in the 
obligation of the poſt-maſter general; and, in the 


In] 1 Ventr. 190. 2 80 Raym. 220. 

[n) Ld. Raym. 920 

Ce] 12 Cha, II. ch. 5. See the ſubſequent ſtatutes. 
caſe 
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. caſe of Lane and Cotton, three judges deter- 
mined, againſt the fixed and well-ſupported 
opinion of chief juſtice HoLT, © that the poſt- 
ce maſter was not anſwerable for the loſs of a 
© letter with exchequer-bills in it p]:” now 
this was a caſe of ordinary neglect, for the bills 
were /tolen out of the plaintiff's letter in the de- 
fendant's office g]; and, as the maſter has a great 
ſalary tor the diſcharge of his truſt ; as he oughr 
clearly to anſwer for the acts of his clerks and 
agents; as the ſtatute, profeſſedly enacted for 
ſafety as well as diſpatch, could not have been 
intended to deprive. the ſubject of any benefit, 
which he betore enjoyed; for theſe reaſons, 
and for many others, I believe that Cicero would 
have ſaid, what he wrote on a {imilar occaſion 


Co] Carth. 487. 12 Mod. 482. | 
[2] In addition to the authorities, before cited, 
p- 44. n. [el, for the diſtinftion between a loſs by 
flealth and by robbery, fee Dumculin, tract. De eo quad 
intereſt, n. 184. and RoSELLA CASUUM, 28. b. This 
laſt is the book, which St. German 1mproperly calls 
Summa Reſella, and by miſquoting which he miſled 
me in the paſſage concerning the fall of a houſe, p. 68. 
The words of the author, Trovamala, are theſe : 
Domus tua minabatur ruinam; domus corruit, et in- 
ce terficit equum tibi commodatum; certe non poteſt 
« dici caſus fortuitus; quia diligentiffimus reparaſſet 
% domum, vel ibi non habitifict; fi autem domus non 
« minabatur ruinam, fed impetu tempeſtatis validæ cor- 
« ruit, non eſt tibi imputandum.“ 


to 
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to Trebatius, © Ego tamen scavorLz aſſen- 
« tior [].“ It would, perhaps, have been 
different under the ftatute, if the poſt had 
been robbed, either by day or by night, when 
there is a neceſſity of travelling, but even that 
queſtion would have been diſputable; and here 
I may conclude this diviſion of my effay, wich 
obſerving, in the plain but emphatical language 
of St. GERMAN, „that all the former diverſities 
„ebe granted by {ſecondary concluſions derived 
« upon the law of reaſon, without any ſtatute 
e made in that behalf ;, and, peradventure, laws 
e and the concluſions therein be the more plain 
« and the more open; for if any Alatute were 
« nade therein, I think verily, more doubts and 
« queſtions would ariſe upon the ſtatute, than 
« doth now, when they be only argued and 
« judged after the common law s].“ 

Before I finiſh the biftorical part of my eſſay, 
in which I undertook to demonſtrate, “that a 
perfect harmony ſubſiſted on this intereſting 
* branch of juriſprudence in the codes of na- 
e tions moſt eminent for legal wiſdom [t].“ I 
cannot forbear adding a few remarks on the 
inſtitutions of thoſe nations, who are generally 
called barbarous, and who ſeem in many in- 
ſtances to have deſerved that epithet : although © 


[7] Fpiſt. ad = .. 
[5] Doct. and Stud. dial. 2. chap. 38. laſt ſentence. 
L] P. II. 
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traces of ſound reaſoning and ſolid judge- 
ment appear in moſt of their ordinances, 

By the ancient laws of the WIsIcorks, 
which are indeed rather | obſcure, the © keeper 
* of a horſe or an ox for hire, as well as a hirer 
6 for uſe, was obliged, if the animal periſbed, to 
© return another of equal worth :” the law of 
the Baiuvarians on this head is nearly in the 
fame words; and the rule is adopted with little 
alteration in the capitularies of Charlemagne 
and Lewis the Pious[u], where the Moſaick 
law before cited concerning a borrower may 
alſo be found [w]. In all theſe codes a de- 
pofitary of gold, ſilver, or valuable trinkets, is 
made chargeable, if they are deſtroyed by fire, 
and his own goods periſh not with them; a cir- 
cumſtance, which ſome other legiſlators have 
conſidered as concliſive evidence of groſs neg- 
left or fraud: thus, by the old Britiſh tract, 
called the book of Cyxaws, a perſon, who had 
been robbed of a depoſit, was allowed to clear 
himſelf by making oath, with compurgators, 
that he had no concern in the robbery, unleſs be 
had ſaved his own goods; and it was the ſame, I 
believe, among the Britons in the caſe of a loſs 
by fire, which happened without the fault of 
the bailee ; although Howe the Good ſeems to 


[4] Lindenbrog, LL. WWi/igeth. lib, 5. tit. 5. & 1, 

8 1 and LL. Baiuvar. tit. 14. 8 1, 2, 3, 4 Capital 
5. 204+ 

1545 Capitul. lib. 6. Y 22. Excd. xxii. 14, 15. 

6 have 
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have been rigorous in this caſe, for the ſake of 


publick ſecurity [x]. There was one regulation 
in the northern code, which I have not ſcen in 
that of any other nation: if precious things 
were depolited and len, time was given to- 
ſearch. for the thief, and, if he could not be 
found within the time limited, a mozecty- of the 
value was to be paid by the depoſitary to the 
owner, „ut damnum ex medio uterque ſuſti- 
« neret [].“ | 

Now I can ſcarce perſuade myſelf, that the 
phraſe uſed in theſe laws, f id perierit, ex- 
tends to a periſhing by inevitable arcident; 
nor can I think, that the old Gothick law, cited 
by Stiernbook, fully proves his aſſertion, that 
& depoſitary was reſponſible for irre(yiible 
& force; but I obſerve, that the military law- 
givers of the north, WhO entertained very high 
notions. of good faith and honour, were more 
ſtrict than the Romans in the duties, by which 
depoſitaries and other truſtees were bound: an 
exact conformity could hardly be expected be- 
tween the ordinances of poliſhed ſtates, and 


thoſe of a people, who could ſulſer diſputes 


concerning bailments to be decided by coms 
bat; for it was the Emperor Frederict II., Who 


[r LL. Duel Dada, lib. 3. cap. 4. § 22. and 
lib. 3. cap. 3. J 40. Sce alio'Sriernh, De Jur. Sveon. 
P. 290; % .* 

[ y] LL. IPifigath, lib. g. tit. 5. & 3. 

Q aboliſhed 
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aboliſhed the trial by battle in caſes of con- 
teſted depoſits, and ſubſtituted a more rational 
mode of proof [Zz]. 

I purpoſely reſerved to the laſt the mention 
of the Hiwpv, or Indian, code, which the learn- 
mg and induſtry of my much-eſteemed friend 
Mr. Halhed has made acceſſible to Europeans, 
and the Pzr$1aNn tranſlation of which I have 
had the pleafure of ſeeing : theſe laws, which 
mult ix all times be a ſingular object of curioſity, 
are nor of infinite importance; ſince the happi- 
neſs of millions, whom a ſeries of amazing events 
has ſubjected to a Britiſb power, depends on a 
ſtrict obſervance of them. 

It is pleaſing to remark the fimilarity, or 
rather identity, of thoſe concluſions, which 
pure unbiaſſed reaſon in all ages and nations 
feldom fails to draw, in fuch juridical inquiries 
as are not fettered and manacled by poſitive in- 
ſtitution; and, although the rules of the Pundits 
concerning ſucceſſion to property, the puniſhment 
of offences, and the ceremonies of religion, are 
widely different from ours, yet, m the great 
ſyſtem of contracts and the common intercourſe 
between man and man, the Poor RE of the In- 
dians and the Dioxsr of the Romans are by no 
means diſſimilar [a]. 


Thus, 


[z] LL. Longobard. lib. 2. tit. 55. § 35. Conſlit. 
Neapol, lib. 2. tit. 34. 


ſa] “ Hac omnia, ſays GRoT1Us, Romanis quidem 
& congruunt legibus, ſed non ex illis —— ſed ex 


ce guitate 
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Thus, it is ordained by the ſages of Hinduſtan, 
that “a depoſitor ſhall carefully inquire into the 
character of his intended depoſitary ; who, if 
he undertake to keep the goods, ſhall pre- 
<« ſerve them with care and attention; but ſhall 
<* not be bound to reſtore the value of them, if 
they be ſported by unforeſeen accident, or burned, 
or ſtolen; UNLESS he conceal any part of them, 
that has been ſaved, or unleſs his own effects 
« be ſecured, or unleſs the accident happen after 
his refuſal to redeliver the goods on a demand 
* made by the depoſitor, or while the depoſi- 

<« tary, againſt the nature of the truſt, preſumes 
e to make uſe of them :” in other words, © the 
„ bailee is made anſwerable for fraud, or for 
* fuch negligence as approaches to it [].“ 

So, a borrower is declared to be chargeable even 
for caſualty or violence, if he fail to return the 
thing after the completion of the buſineſs, for 
which he borrowed it; but not, if it be acci- 
dentally loſt or forcibly ſeized, before the expira- 
tion of the time, or the concluſion of the affair, 
for which it was lent[c]: in another place, it is 
provided, that, if a pledge be damaged or loſt 
by anforeſeen accident, the creditor ſhall never- 


©« zquitate naturali, veniunt : quare eadem apud alias 
e quoque gentes reperire eſt.” De Jure Belli ac Pacts, 
lib. 2. cap. 12. $13, 
[b] Gentoo Laws, chap. IV, See before, p. 47, 
Le] Same chapter. See before, p. 68. 
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theleſs recover his debt with intereſt, but the 
debtor ſhall not be entitled to the value of his 
pawn [4] ; and that, if the pledgee h the thing 
pledged, he ſhall pay the value of it to the 
pledgor i in caſe ol its loſs of damage, whilſt he 
uſes it [e]. 

In the ſame. manner, if a perſon ire a thing 
for uſe, or it any metal be delivered to a 7rork- 
man, for the purpoſe of making veſiels or 
'ornaments, the bailees are holden to be diſ- 
charged, if the thing bailed be deſtroyed or 
ſpoiled by natura] misfortune or the injuſtice of 
the ruling power,” ux LESS it be kept after the 
time limited for the return of the goods, or the 
performance of the work | f |, 

All theſe provifians are conſonant to the prin- 
ciples eſtabliſhed in this eſſay; and I cannot help 
thinking, that 2 clear and conciſe treatiſe, writ- 
ten in the Jerſian or Arabian language, on the 
law of Centras, and evincing the general con- 
formity between the AMfatick and European 
ſyſtems, would contribute, as much as any re- 
gulation whatever, to bring our Engliſb law into 
good pdour among thoſe, whoſe fate it is to be 
under our dominion, and whoſe happineſs ought 
to be a ſerious and continual object of our care. 

Thus have I proved, agrecably to my under- 
taking, that zhe Plain elements of natural law, 


[4] Chap, I. Set. I, Before, p. 84, 85. 
le] Chap. I. Sect. II. Befe re, p. 81. 


I] Chap. IV, and Chap. X. Beſore, p. 88. 91. 
on 
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on the ſubject of BaiLmenTs, which have been 
traced by a ſhort analyſis, are recogniſed and con- 
firmed by the wiſdom of. nations [g]; and 1 
haſten to the third, or Hutbetical, part of my 
work, in which, from the nature of it, moſt of 
the definitions and rules, already given, muſt be 
repeated with little variation in form, and none 
in ſubſtance : it was at firſt my deſign, to ſub- 
join, with a few alterations, the Synopſis of 
DLRIO; but finding, that, as Bynkerſhoek ex- 
preſſes himſelf with an honeſt pride, I had leiſure 
ſometimes to torite, but never to copy, and think- 
ing it unjuſt to embelliſh any production of 
mine with the inventions of another, I changed 
my plan; and ſhall barely recapitulate the 
doctrine expounded in the preceding pages, 
obſerving the method, which logicians call 
Synthejis, and in which all ſciences ought to be 
explained. 

I. To begin then with definitions: 1. Bair.- 
-MENT ig @ delivery of goods in truſt, on a aue 
expreſſed er implied, that the truſt ſhall be duly 
executed, and the goods redelivered, as ſoon as the 
time or uſe, for which they were- bailed, ſhall 
have elapſed or be performed. 

2. DErosix is a bailment of goods to be kept 
for the bailor without a recompenſe. 

3. Max DATE is a bailment of goods, without 
rewara, to be carried from place to place, or to 
have ſome ad performed about them. 

2] B fore, p. 4. and 11. 
| 4. Lexp- 
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4. Linving For USE is a bailment of a thing 
for a certain time 70 be u/ed by the borrower 
without paying for it. 

5. PLEDGING is a bailment of goods by a debtor 
to his creditor 4% be kept till the debt be diſcharged. 

6. LteTTING To HIRE is 1. a bailment of A 
THING to be uſed by the hirer for à compenſation 
in money; Or, 2. a letting out of woxk and LABOUR 
to be done, or CARE and ATTENTION to be be- 
flowed, by the bailee on the goods bailed, and 
that for a pecuniary recompenſe; or, 3. of CARE 
and PAINS 1n carrying the things delivered from 
ene place to another for a ſiipulated or implicd 
reward. | 

7. INNOMINATE BAILMENTS are thoſe, where 
the compenſation for the w/e of a thing, or for 
labour and attention, 1s not pecuniary, but either 
1. the reciprocal uſe or the gift of ſome other 
thing; or, 2. work and pains, reciprocally under- 
taken; or, 3. the w/e or gift of another thing 
in conſideration of care and labour, and con- 
verſely. | 

8. OrDixNary nwepleft is the omiſſion of that 
care, which every man of common prudence, and 
capable of governing @ family, takes of bis own 
concerns. 

9. GRoss ueglect is the want of that care, 
which every man of common ſenſe, how inatten- 
tive ſeever, takes of his own property. 

10. SLIGHT neglect is the omiſſion of that 
diligence, Which very circumſpect and thoughtful 


1 perſons 
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perſons uſe in ſecuring their own goods and 
chattels. 


11. A NAKED CONTRACT is a contract made 
without conſideration or recompenſe. 

II. The rules, which may be conſidered as 
axioms flowing from natural reaſon, good morals, 
_ ſound policy, are thele : 

A bailee, who derives zo bencfit from his 
Wubi 18 5 only for GRoss 
neglect, 

2. A bailee, who alone receives benefit from 
the bailment, is reſponſible for sL16ur neglect, 

3. When the bailment is beneficial to both 
parties, the bailee muſt anſwer for oRDINARY 
neglect. 

4. A SPECIAL AGREEMENT Of any bailee to 
anſwer for more or leſs, is in general valid. 

5. ALL bailees are anſwerable for actual 
FRAUD, even though the contrary be ſtipulated. 

6. No bailee ſhall be charged for a loſs by 
inevitable ACCIDENT or irre/iſtible FORCE, except 
by ſpecial agreement. 

7. RoBBERY by force is conſidered as irre/ſti- 
ble, but a loſs by private STEALTH is pręſump- 
1ive evidence of ordinary neglect, 

8. Gnoss neglect is @ violation of good faith. 

9. No acT10Nn lies to compel performance of 
a naked contrat, 


10. A reparation may be obtained by ſuit for 
every DAMAGE occaſioned by an INJURY. 


"4 2 The 
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11. The negligence of a sERvA Nr, acting by 
his maſter's expreſs or implied order, is the negli- 
gence of the MASTER. 

III. From theſe rules the following prope tions 


are evidently deducible: 


1. A DEPoSITARY is reſponſible. only for 
GROSS neglect; or, in other words, for a viola- 
tion of good faith. 

2. A DEPOSITARY, Whoſe character is knw 
to his depoſitor, ſhall not anſwer for mere negleci; 
if he take no better care of his own goods, and 
they alſo be ſpoiled or deſtroyed, 

3. A MANDATARY f carry is reſponſible only 
for Ross neglect, or @ breach of good faith. 

» A MANDATARY #0 perform @ work is 
bound to uſe a degree of diligence —_— to the 
performance of it. 

5. A man cannot be compelled by AcTION 
to perform his promiſe of engaging in a DE-. 
POSIT or a MANDATE, | 

6. A reparation may be obtained by ſuit for 
DAMAGE occaſioned by the nonperformance of a 
promiſe to become a DEPOSITARY Or a Max- 
DATARY. - | 

7. A BORROWER FOR VSE is reſponſible for 
SLIGHT negligence. 

8. A PaWNEE is anſwerable for opa 
. | 

9. The RInEA of a THING is ene for 
Q@RDINARY neglect, | 5 
10. A WORK= 
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10. A worRKMan for HRE muſt anſwer for 
ORDINARY neglect of the goods bailed, and ap- 
ply a degree of SKILL equal to his undertaking. 

I1. A LETTER tO HIRE of his Ax E and Ar- 
TENTIO is reſponſible for oRDIxAxx negligence. 

12. A CARRIER for HIRE, by land or by 
water, is anſwerable for oxDINARY neglect. 

IV. To thele rules and propofitions there are 
ſome exceptions : 

1. A man, who ſpontaneouſly and officion/ly 
engages to Keep, or to carry, the goods of an- 
other, though without reward, muſt anſwer for 
SLIGHT neglect. 

2. If a man, through /rong perſuaſion and 
with reluctance, undertake the execution of a 
MANDATE, no more can be required of him 
than a fair exertion of his ability. 

3. ALL bailees become reſponſible for loſſes 
by CASUALTY or VIOLENCE, after their refuſal 
to return the things bailed on a LawFUL DE- 
MAND. | 

4. A BORROWER and a HIRER are anſwerable 
in ALL EVENTS, if they keep the things borrowed 
or hired after the' ſtipulated time, or uſe them dif- 
ferently from their agreement. 

5. A DEPOSITARY and a PAWNEE are an- 
ſwerable in ALL EVENTS, if they / the things 
depoſited or pawned. 

6. An 1NNKEEPER is Chargcable for the goods 
of his gueſt within his inn, if the gueſt be robbed 
by the /2rvants or inmates of the keeper, 

R 7. A con- 
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7. A COMMON: CARRIER, by land or by water, 
mult indemnify the owner of the goods carried, 
if he be RoBBEeD of them. | 

V. It is no exception,” but ' a: corollary, from 
the rules, that ** every bailee is reſponſible for a 
& loſs by ACCIDENT Or FoRCE, however inevita- 
e or irreſiſtible, if it be occaſioned by that 
& degree of negligence, for which the nature of 
te his contract makes him generally anſwerable ;”” 
and I may here conclude my diſcuſſion of this 
important title in juriſprudence with a general and 
obvious remark; that all the preceding rules 
«© and propolitions may be diverſified to nfimity 
ee by the circum ſtances of every particular caſe ;” 
on which circumſtances it is on the continent the 
province of a judge appointed by the ſovereign, 
and in ExnGLAND, to our conſtant honour and 
happineſs, of a fury freely choſen by the parties, 
finally to decide: thus, when a painted cartoon, 
paſted on canvas, had been depoſited, and the 
bailee kept it ſo near a damp wall, that it peeled 


and was much injured, the. queſtion ©* whether 


<« the depoſitary had been guilty of G6Ross neg- 
c lect,“ was properly left to the jury, and, on a 
verdict for the plaintiff with pretty large damages, 


the court refuſed to grant a new trial]; but 


it was the judge, who determined, that the de- 
fendant was by law reſponſible for groſs negli- 
gence only; and, if it had been proved, that 
the bailee had kept his own pictures of the ſame 


[+] 2 Stra. 1099. Mytton and Cock, 
4 . 
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Fort in the ſame place and manner, and that zhey 
roo had been {poiled, a new trial would, I con- 
ceive, have been granted; and fo, if no more 
than slit neglect had been committed, and 
the jury had, nevertheleſs, taken upon them- 
ſelves to decide againſt law, that a bailee with- 
out reward was reſponſible for it. 

Should the method uſed in this little tract be 
approved, I may poſſibly not want inclination, 
it I do not want leiſure, to diſculs in the ſame 
form every branch of Eugliſb law, civil and 
criminal, private and publick; after which it will 
be eaſy to ſeparate and mould into diſtinct works, 
the three principal diviſions, or the analytical, 
the Hiſtorical, and the ſynthetical, parts. 

The great ſyſtem of juriſprudence, like that 
of the Univerle, conſiſts of many ſubordinate 
ſyſtems, all of which are connected by nice links 
and beautiful dependencies; and each of them, 
as I have fully perſuaded myſelf, is reducible to a 
few plain elements, either the wiſe maxims of na- 
tional policy and general convenience, or the 
Poſitive rules of our forefathers, which are ſeldom 
deficient in wiſdom or utility: if Law be a 
ſcience, and really deſerve fo ſublime a name, it 
muſt be founded on principle, and claim an ex- 
alted rank in the empire of reaſon; but, it it be 
merely an unconnected ſeries of decrees and or- 
dinances, its uſe may remain, though its dignity 
be leſſened, and He will become the greateſt 
lawyer, who has the ſtrongeſt habitual, or arti- 

K 2 | ficial, 
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ficial, nemory. In practice, law certainly em- 
ploys wo of the mental faculties; reaſon, in the 
primary inveſtigation and deciſion of points en- 
tirely new ; and memory, in tranſmitting to us the 
reaſon of ſage and learned men, to which our 
own ought invariably to yield, if not from a be- 
coming modeſty, at leaſt from a juſt attention to 
that object, for which all laws are framed, and 
all ſocieties inſtituted, THE 600D OF MAN KIND. 
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ADVERTIS EME NT. 


1 I had finiſhed the preceding 
tract, to the ſatisfaction of ſeveral friends, 
but not to my own, I was informed, that the 
learned CHRISTIAN THOMASIUS had publiſhed 
a diſſertation on the ſame ſubject with the fol- 
lowing title: De Uu Pradtico Dottrine difficil- 
lime Juris Romani de Culparum Praſlatione in 
Contractibus; HaLz, mpccv. The fame of 
the author, and the high applauſe, which 
the very ſenſible Bynkerſboek beitows on him, 
impreſſed me with a moſt favourable idea 
of his work, and with a ſtrong defire to 
procure it; but, to my extreme diſappoint- 
ment, I cannot find it in any library, pub- 
lick or private, in the Metropolis or in either 
of our Univerſities: I have ſent for it, how- 
ever, to Germany, and, when I receive it, ſhall 
take a ſincere pleaſure, either in correcting ſuch 

8 errors, 
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errors, as it may enable me to detect in my 
eſſay, or in confirming the ſyſtem, which I 


have adopted, by ſo reſpectable an autho- 
rity, 


CORRECTIONS. 


P · 47. . 26. for more read bf. 
P- 51. I. 12. omit in the houſe of peers. 
p. 101. I. 15. for locator read conduttor. 
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